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()0B TH E ]ITDTAN L A W  E E P O R TS. [V O L . X X I .

B'foi'e Sir G, Farran, Kt., Chief .Tustice, and 3/r. Juhtice Parsons.

I8S8. G O PAL S A D A S IilV  P A L E K A ll a n d  o t h e r ,s ( o i u g i n a i ,  P f a i n t i i - f s ) ,  

m n iav }/  3. A i - p k l i a n t s ,  v. N A G E S IIW A U  S IT A R A M  PitANSAllTl'CAIi a n d  

OTiiKiis (oR iciiXA i. D e f e n d a n t s ) ,  llEsroN D H N Ts/^

'Kholi Setllemcnt Act (JJomha/j Act I  o f  I S '0)—Siirrei/ rrr/Ul er-— Dof(mdants entered 
ly Surrey mdJioritica an orciqniiic!/ lenaiitti—Snif Inj pldiutifjl' for  reversal of 
Sarven O fficer’s deciaion and fur deelaratiun Unit defendtodn vnn-e ordinarij tenants 
—Deci.noii o f Survey Officer an to tenure notfmid—Khol, Itoldlnij dhdra land,

A Snrvoy OfficcT iukUt tlio Klioti Sottleniout Acb (Bombay Act I of 3880) liaviii,̂  ̂
(Icteriuiiicil and ciitcrod in tlio snrroy reft'lstev that the ck‘fi.‘nilants hold Iho hincla in 
suit fis occnpancy tonn.iits, tlic phiiiitilla, wlio wore the hhots of the village, oh]ectod 
to the (Icfl îon and hrouyht a suit fin’ its reversal and to ohtnin a declaration that 
the lauds wt'ro held by them on the dluUa tenure, and that the defendants were 
ordinary tenants thereof. The Judge dismissed tiio suit in appeal, holding that 
the survey entry was conclnsivo proof of the tenant’s liability, and that it gave no 
cause of action to the plaintilTs,

lliild, I’c v e v s in g  t h e  d c c r e c ,  th a t  th e  d e c is io n  o f  t h e  S u r v e y  O l l i c o r  a i  t o  tc n u v o  i;s 

x io t f in a l ,  a iu l t h a t  a  s u i t  l ik e  th e  i> resc iit  w i l l  l ie .

A khot of a village can kohl dhara lands.

S e c o n d  appeal from the decision of T . Walko}-, District Judge 
of Batiiag’iri, reversing tlic decroc of Rao Salieb Para.shram B. 
Joslii, Subordinate Judge of llajtlpur.

Tiie plaintilfe sued for a declaration that they wore dhdrekaris 
of the lands in dispute which were situate in tlio village of 
Tervan, alleging- that there was no khoti land in tlie village ; 
that notwitlistandiiig that the whole village was dliarekari the 
d.efendants had fraudulently induced the Special Assistant 
Collector to apply tlio rules of the Khoti Act (Bondjay Act I of 
1880) to the village and got the lands entered aa khoti and 
themselves as occupancy tenants.

The Subordinate Judge found that the plaintitls were owners 
of the lands in dispute and allowed the claim in the terms of the 
prayer of the plaint, which was that (a) the lands be entered in 
the Government books as plaintilfs’ dhdra, that (d) defendants^ 
name be erased, and that (c) ,̂it be declared that thei-e were no 
khoti rights in the lauds and tbe Khoti Act did not apply.

* Second Appeal, No. 708 of 1808.



The following is an cxtract from the Subordinate Judge’s _
l u d g m e n t :—  G o p a l

®  V .

“  The village of Tervan is dluirekavi, but there aire hcreclitarj Idiots whose clnty it NAGESnw AH,
is to collect Govci-nment revenue from dluU'ckaris, aiul credit it to Goveniment, and 
for which the hcreditavy khots ohtaiii certain remuneration. The khots of dhAre- 
kari villages are like pd/ils in the villages above the Ghiits. They have no right to 
claim any more vnsid from dliiirekaris beyond that fixed by Government. These 
khots are like ta ldtis.’^

On appeal by the defendants tlio Judge reversed the decree.
The following are extracts from his judgm ent:—

“ That plaintiffs are in the i^osition of the khots of this village is proved by their 
having in that capacity seized upon the khiita of ITari Karayan Palekar, who died, 
without heirs, instead of allowing it to pass to Government under section 72 of the 
.Land E.evcnuo Code. The Khoti Act, therefore, applies to this kholi village, an'l 
the iSxirvey authorities have rightly framed registers ghowing the various tenants 
as dhtlrekaris, quasi dharekavis and occupancy tenants. Their entry is conclusive 
proof of the tenant’s liability under section 17 of the Khoti Act.

“ The relief sought by plaintiffs must thus be refused. For, while the Collector 
■will amend the rceord in accordance with any. decrcc obtained by the parties, the 
survey entr̂  ̂ gives no cause of action. I cannot, therefore, orClcr plaintiffs’ name 
to be entered in his books, nor defendant’s to be erased ; andj as above shown, tlio 
Khoti Act does apply.

“ As regards the declar*ation that plaintiffs arc dhilrekaris, I am of opinion that 
it also must bo refused as not arising between the parties. A dluli’okari is a person 
Avho holds land, in perpetuity or for thirty years, onpay ment of Government assessment 
to tha khot. It would be absurd to pass a decree that plaintiffs arc their own 
<Ihilrekaris, and this is not what they really want. Tlicy probably wish it declared 
that defendants have no rights in the land ; but they do not state 'ivhether defendants 
are tenants-at-will, yearly tenants, trespassers, or what they are ; and on this ground 
also I am justified in throwing out the claim. It discloses no cause of action, and 
there is besides no demand for consequential relief.”

'The plaintiffs preferred a second appeal.
Qcinesh K. LeshniiMi, for the appellants (plaintiffs).
Manckshah J. Taleyarlihan, for the re.spoiidents (defendants).

Parsoxs, J. :—The Assistant Judge has not gone into the 
merits of the appeal, but has dismissed it on the preliminary 
point that the suit would not lie. In  this he is wrong. The 
Survey .Officer under the Khoti Settlement Act, 18S0, had deter- • ■
mined and entered in the survey register that the defendants 
held the lands in suit as occupancy tenants. The plaintiffs 
objected to that decision and entry, and they brought this suifc
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_for its rerersal and to ol)tain a declaration tliat tlie lands are
CorAr, held by them on the dhara tenure, and that the defendants are 

KAaKsiiwAE. ordinary, tenants thereof.
That the decision of the Survey Officer as to tenure is not final, 

and that such a suit as the present will lie, was hardly disputed 
before ns and has now been settled by the Full Bench decision in 
Antaji Kashiiiatli Y. Aiitaji Mahadev̂ '̂̂ . The fact that the plaint­
iffs are the khots of the village does not seom to us to affect the 
case, for a khot can hold dhara land just as any one else can. 
The Subordinate Judge disposed of the suit on its merits, and the 
Assistant Judge should have heard the appeal also on its merits 
and determined the real point at issue between the parties, viz.,. 
wliether the lands aro the dhd,ra lands of the plaintiffs or whether 
the defendants are the occupancy tenants thereof within the 
meaning of tlie Khoti Settlement Act.

"We reverse the decree of the lower appellate Court and remand 
the appeal for legal disposal. Costs to be costs in tlie cause.

Decree reversed.
(1) r . J. for 1890, p. 1 ; I. L. 11., 21 Bom., 480.

CIO TUB INDIAN LAW REPORTS. [VOL. X X I.

APPELLxiTE CIVIL.
Before Mr. Justice Parsons and il/r. Jusiice Gandi/.

1 8 9 0 .  PU ESIIO TAM D AS M A N E Iv L A L  ( o u i g i n a l  P l a i x t i f f ) ,  A p i - e l i a n t ,

clmiarn 3 .  ID. BAI ]\IANI ( o u i g i n a l  D E i 'E i r o A N T ) ,  E e s p o n u e n t . '*

lliisl}and and ivi/c— EestUi(tion o f  conjurjal ri'jhtts—Defence— Pica o f  Impossihility 
o f  sexual inIcvann'Si!— Ler/al defences to suit, f o r  reslUut ion— Jiidciehas no dis- 
creilon to rrfnse dccree exceiit when legal jflea is proved.

A plea hy a wife tliat sexual interconvse -with her is impossible owiiig to lior 
incurable cVutasc or jjhysical malformation is not in itself a good dcfeiicc to a suit 
l,)y the husband for rastitvition of conjugal rights.

A Judge has no discretion to refuse a decxoe for restitution of conjugal rights for 
otlicv cauBCis than those uliich in law justify a Ŷi£c in refusing to return to,live with 
lier husband, and ho cannfct abstain from passing a dccreo in favoiir cif a plaintifE- 
i3pousc, because he cousidei’s that it would not bo for the benefit of either sidj that 
the dccree should be granted.

* Sccoiid Appeal, No. 215 of 1S95.


