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APPELLATE CIVIL.

Before Sir G. Farran, Kt., Chief Justice: and Jfr. Justice JParsons.

NINGLAPA (oRiGIiXAL Defendant No. 1), ArrEiXANT,v. DQDAPA (original _
- ™ " N Jantmrij 2S.
Praintiff), OrPOJS'E>T.* L__
Jiirisdictioii—Jldmlatddr— 'Head Tcdrdcun talchvj lemporarif clia}'<jc of office of
MdmlaUhir—Decrce mcale, I,/ him— Blu'mlaldars’ Courts Acl'*Bomhay Actl11
g/18V0), S’'c.?} (1) t—Bomhmj Land Iteveime Code {Bimhaij Act V of
Sec. 15+,
A kiUKiin talcing temporary charge of the officc during the ahsenec of the
Mdmlatdar on casual leave is not a revenue officer onlinarily exorcising: tho poTCrs
of a Mdnilatdar within the meaning of section 3 (1) of the Mihnlatdilrs’ Courts Act
(Bombay Act 111 of 1876). He is an officer exorcising on an extraordinary occasion
some such powers under tho Bombay Land Revcmie Code (Bombay Act V of 1870),
pcction 15.  Therefore a decree passed hy him in a possessory suit is a decreo made
1>y an unauthorized person purporting to excrciso a jurisdiction which no compefccnt

authority had conferred upon liini.

AmicATioN under the extraordinaiy jurisdiction of tlie
Iligli Court (section G22 of the Civil Procedure Code , Act X1V
of 1882) against th™ decision of Rtto Sdheb Narayan Ganesh”™
Mamlatdar of Sampgaon in the Belgaiini District.

Suit in the Mamlatdar™ Court to recover possession of certain
land from tho first defendant. The first defendant had got
possession of the land in (juestion under a decree (No. 2 of 1895),
which had heen obtained in the Court of the same Mamlatddr
during his absence on leave, and mwhile his'head karkun "\ras in
temporary charge of his office. The plaintiff had sued to get

* Application ISJo. 204 of 1S95 under the extraordinary jurisdiction,

t Sc'ction 3 (1) of flic MiunlatJura® Courts Act (Bombay Act I11f of IS“f): -

y. In tliis Act, unless there be somaUiitis' ropiigiiaut in tho .subject or context, —

(1) The word  Mtimlatiliir’ shall iueUide any rovcnuo officer ORImarfly exercising' tlie powers
of a Jf.imlatdilr and anj- otlicr person who may lje spocially authorized by the Governor in Comiei:
to exercise tho powers of a ila'mlatdur under].this Act. ]

J Eection I0'of the Lancllicvenno Code iBonibay Act Y of 18(0)

J5. If a lluniliitUtir or Mahfdkan 's disabled froax performing liis dntics, or for aiiy_ rcaso'ii

' ' shis tiilulia or niahiil, or dies, such subordinate as nmy bo desii“nated by

oi-doi’s to-be-ifsited from tiuio (0’ time on this behalf by tlie Collector, shall succeed teiniiorarily to

the said ilundatdi'ir's or Mahiilkari's ofticc, and sliall be lield to bp tlic Miilmlatdiir or Mnhrilkari under-

this "Act until tho Mamlatdfir or Mahrdkari ro3umGi chnr'fe 6f his tiiuka or in'nhfil, or until'snt4i
timo as a succesror is duly appoiatcd Dijd takes chargo of his appointment,
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"back the lands, contending that the karkim had no jurisdiction

to try the former suit or to pass the decree, and that the decree

was, therefore, illegal, The plaintiff joined the head karkim and

the village officer?, who gave possession to the first defendant in
execution of his decree, as co-defendants in the suit.

The Mamlatdar allowed the plaintiff's claim, holding that the
decree obtained by the first defendant was passed without juris-
diction and was not binding, inasmuch as the head karkim had
not been appointed Mdmlatdar by the Commissioner during* his
(the jNlamlatddr™s) temporary absence on casual leave, and, there-
fore, had no authority to decide the suit under the. Md,mlatd"rs’
Act (Bombay Act 111 of 1876).

The first defendant applied to the High Court under its extra-
ordinary jurisdiction, and obtained a rule nisi calling on the
plaintiff to show cause why the decision of the Mdmlatddr should
not be set aside.

Mahadco V, Bhat appeared for the applicant (defendant No.l) in
support of the rule  We ask that the decision of the lower Court
in this suit be set aside. = The Mihnlatdar had no jurisdiction to
entertain this suit, because we had obtained possession in due
course of law by executing the decree which we had obtained
in the previous suit.

[Faeran, C. J.;— Your decree was not passed by the Milmlatdar.
It was passed by his clerk while he himself was absent on casual
leave.]

Section 3 of the Mamlatdars’ Act and section 15 of the Land
Bevenue Code invest the Mdmlatddr”s head clerk with authority
to act for him in his absence. If the head clerk had no authority
to pass a decree, the plaintiff ought to have applied to get the
decree set aside. He allowed the proceedings to go on without
objection and this is acquiescence on his part— Sah/iaram
T. Krishnarao MaUar™\ W e were lawfully in possession, because
it was given to us by the P~til and Kulkarni, who are the village
Cfi&cers empowered to execute the Mamlatdar”™s decrees. A third

person in execution of a decree does not derive any right to sue
~Eavichandra Suhrao v,
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Chitgn”~ti (with Daitatraya A. ldgmiji) appeared for the
opponent (plaintiff) to show cause— The decision of the lower
Court restoring us to possession was right and should not be set
-aside. The head karkun of the Mamlatdar was not a Mamlatddr
under tlrre Mamlatddrs™ Act. See Rules compiled by the Legal
Remembrancer, p. 518. During the absence of the Mamlatdar, the
head karkun was a revenue officer under section 15 of the Land
Revenue Code, but he was not a Mdmlatdar under section 3
«of the Manilatdars’ Act. A subordinate of a Mcimlatdjlr put iu
charge of his office does not thereby become a Mamlatdar, The
fact that we did not question his authority is of no importance.
Our acquiescence could not give him jurisdiction—Meenakshi
Naidoo v, Hubramamya Sastri~K Under section 44 of the Indian
Evidence Act we have a right to show that the liead hdrkiin
had no authority to pass the decree.

Fauuan, C. J. :—We are of opinion that a kilrkuii taking
temporary charge of the office during the absence of the Md™mlat-
ddr on casual leave is not a revenue officer ordinarily exercising
the powers of a Mamlatdar within the meaning of section 3
mof the Mamlatdd,rs’ Courts Act, 1876. He is an officer exer-
‘cising on an extraordinary occasion some of such powers under
the Bombay Land Revenue Code of 1879, section 15. His so-
called decree was, tlierefore, a decree made by an unauthorized
person purporting to exercise a jurisdiction which no competent
-authority had conferred uiion him. The dispossession which
followed upon such a decree was a dispossession otherwise than
by due course of law. We cannot, therefore, interfere in this
mcase. We dismiss the rule vrith costs,

Jlule dismissedm
DL, R, HI. App., ICO,
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