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B efo re  2Ii\ Justicc Jardhio anil M r . Justice Hanctde,

I M G .  T A P I E A M  ( o i u G m A i  P L A i N T i i r F ) ,  A p p b l l a k t ,  V .  S A D U

J m iu a n j 29. ( o r i g i n a l  DErEXDANT), UesPOXDENT.* 1

P ra ctice— P rocadare— Anicndmeui o f  p la in t— D iscretion  o f  the Judge— Code 
o f  C ivil Procedure {A c t X I V  o f  3882), Sec, 53.

The aincudincut o£ a plaint under section 53 of the Code of Civil Procedure (Act 
X IV  of 18S2j is iu tlie discretion o f tlic Judge, and is not tlio right o f the suitor in 
all circumslanccs. It is not onougla for a plaintiff to show tliat tlie amendraont does 
not alter the cliaractci* o f the suit.

S eco .n'd  apjieal from tlic deci.sion of G. 0 . Wliibworth, DLstrict 
Judge oi' l^uindesh.

Certain houses and land belonged to four Ibrotliers, viz.  ̂ IIus- 
sain, Isinail, Nasarali and Sarafalij o£ whom Hussain and Ismail 
mortgaged them to the defendant Sadu  ̂ 'who entered into pos» 
session.

In execution o£ a money decree afterwards obtained against 
the other two brothers Nasarali and Sarafali, their right, title 
and interest in the property were sold and were purchased by 
the plaintiff Tapiram, who sought to obtain possession and wa.s 
obstructed by the defendant Sadu. The plaintiff then brought 
this suit to eject Sadu and to obtain possession of the property.

Subsequently the plaintiff applied to amend his plaint so as 
to claim only the share of Nasarali and Sarafali, making Hussain 
and Ismail co-defendants in the suit.

Tlie Subordinate Judge of Y^val rejected this application on 
the ground that it sought to convert a suit for ejectment into one 
for partition ,̂ and he dismissed the suit.

In appeal the District Judge confirmed the decree of the
Subordinate Judge.

Plaintiff preferred a second appeal against this decision to the
High Court.

i Vasuclev Gopal WiandarJcar for the appellant (plaintift) The
: 'suit will lie in its present form. The plaintifi desires to amend
\ ■
I the plaint and sue for an undivided moiety by partition and to
i; * Second Appeal, No. 427 of 1895.



join Ismail and Hussain— Lah&hmcni Bhimji v. Ilari  ̂ _
Krishnaji y. Sitaram̂ ^̂ ; Ramchccaclrcc v, Vasiulov̂ '̂̂ ; Badaiiath Tai'iham;
V , G i s l o r u e ~̂̂'>; M ^ l a p o r e  v . Yeo j Sj/ed M n j e / a r  v .  S y e d  .Sadct.

Gidam '̂ ;̂ Shchli Ismail v. Barjliu''̂ ;̂ Moil Jechand v. Kliusal<^^;
.John A. Il^Msse V. Ncisarwanji Pallonji^^^; J3ahurau alias Babaji 
V , S i t a r a m ^̂ '̂ ;̂ A / n n e d lc h a ii  v .  J a m ia tkh a n ^ ^ ^ \

GhanasUam Nilkanth for the respondent (defendant) was not 
called upon.

Jardi:!^e, J. :— We are of opinion that the power to get a ])laint 
amended is subject  ̂ under section 53 of the Code of Civil Pro
cedure, to the discretion of the Judge  ̂ and is not claimable as a 
rin-ht of the suitor in all circumstances. In Krishnaji v. Sitaram -̂  ̂
the amendment was allowed  ̂as the plaintiff had been erroneously- 
advised as to the form of the suit. In Ramclicniilm v. Vasu- 
dev-̂ '> an opinion was expressed that an amendment ought not to 
be allowed. It is not enough for a plaintiff to show that the 
amendment does not convert the character of the suit. In the 
present case the District Judge has found that the plaintiff acted 
with his eyes open. W e  think the suit was rightly dismissed, 
and confirm the decree with costs.

Decree confirmed.
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