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M orlyage— Redemption—Démdupat—Applicabilily of the Lax—Aceount -
curient—=Stute of accouat.

The operation of the rule of diiindipal is exclnded in all mortgages the terms of
which necessitate the existence of an account eurrent hetween mortgagor and
mmortgagee, whatever the state of the acconnt may be.

Shri Gunesh Dhirnidhar v, Keshavr dv Govind Q) over-ruled.
ArpeAL from the decision of Rdo Bahddur G. A Minkar, IFirst
lass Subordinate Judge of Théna.
This was a suit, so far as is material for the purposes of this
report, for redemption and account of a mortgage made in A.D.
1844 for Rs. 250, The plaintiff hecame the owner of the equity

-of redemption by purchase on Ist October, 1883. The other

facts of the case material tothis report are stated in the judg-

ament of Candy, J.  The case was reported on another point in

I L. R, 1 Bom, 72,

The Subordinate Judge found that R.s". 1,821-6-10 were due
o decount of the mortgage.

The plaintiff appealed and the defendant filed cross~0bjecbionée.

Minekshdh J. Daleydrkhan for the appellant :—The rule 6f die-
Alupat applies to the case—8%ri Ganesh Dharnidhar v. Keshav-
# Appeal, No, 100 of 1891.
{ I L. R, 15 Bowm., 625,
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1895 rév Qovind®; Hard Mahddji v, Bilambhat®. The rule of ddm--
Gord dupat is applicable even in the case of mortgages.
ODAL
RAMCHANDRA . .
o Mahéddeo C. Apte for the respondent :—~Under Ilindu law proper,.
GANGARAM :

Avanp Supy, the rule of Jémdupat applies only to the case of a simple mozey

’ loan. Even pledges of moveable property are ontside the rule;.
much more, therefore, is a mortgage of immoveable property. In
the text books there is a distinetion made between ordinary loans
and pledges. Inthe Mayukha two separate chapters are devoted
to loans, The first deals with simple loans; and therein the rule
of damdupat is expressly mentioned.  The otlier chapfer deals.
with pledges. The word used is adki, that is, something placed
in the hands of some person (Stokes’ Ilindu Law Books, pp..
110-118). The rule of démdupat is nowhere said to apply to
adli, and, thercfore, as mortgages of immoveable property are-
adhi, it does not apply tothem.

The current of decisions of this Court is in favour of our conten- -
tion—Bdlkrishng Babdji v. Hart Govind © ; Rango v. Baldji? ;.
Sadlu v, Ganu® 5 Shankara Bawa v. Babdji® ; Balambhat v. Sitd-
ram? 5 Rajaram v. Gopdl® ; Bapuji v. Gangddhar® ; Narayan v..
Gangdram®®; Nathubhai v. Mulchand®V; Nércyan v. Sateajid?d;
Ganpat v. Adarji®™; Rimehandre v. Bhimrav™; Dhondn Jagan-
nath v, Ndardyon®.  Shri Ganesh Dharnidhar v. Keshavrdv
Gorind™® is the only dissenting decision. In the other ecases.
the question of ddmdupat was raised and was decided according-
to our contention,

In Bengal the interest was governed by the Usury Laws for a
long time. They were repealed by Act XXVIIT of 1855, which:
did not affeet the Hindun Jaw as to interest, and there art cases of
loans in which the rule of ddmdupat was applied—ZRameconnoy

M L L. Ik, 153 Bom,, ab pp. 640, G611, “o P, J, 1877, p. 131, ‘
@ 1, L. R., 9 Boun,, 233. (1m

§ Bom, IL. C; Lep., A, ¢ 4., 157,
& Bom, I, ¢, Rep., A, c. 7, 196..
(17 9 Bom. IL C, Rep,, 83,
" L L. It,, 8 Bowm,, 312.

a5y 1, 1., e, 1 Bom,, 677,
7y P, J., 1883, p. 812,

(1 1 Bom, XL C, Rep., 47,
® P, J,, 1876, p. 229, & I, T, B, 15 Bom, 625..

¢ I, L. R,, 15 Bom,, 84, (1
4) T, J., 1886, p. 70.
© . J., 1887, p. 215,
©® P, J., 1881, p. 201,
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Audicarry v. Johur Lull Dutt®, Bub there are no cases of mort-
gage. If there be any rules as to interest in the mrofussil of
Bengal, they cannot be rules of Hindu law, but they must be
stperimposed by Regulution XV of 1793,

Tn Madras there is a special Regulation (XXXIV of 1802) which

governs ythe rate of interest. The rule of démdupat is not
Lnown there. .

The ruling in Shri Gumesh Dharnidhar v. Keshavriv Govend®
was made without consideration of the previous authorities and was

based on the degisions in Nathubhai v. Mulchand® and Dhondu
Jagannith v. Nirdyan®. But the limitation imposed on interest:
by those rulings is not a necessary consequence of any principle:
involved in them. Even if the decision in Shre Ganesh Dharni--

dhar v. Keshavriv Govind® is correct, that was a suit brought by

a mortgagee out of possession, while the present is a suit against.

a mortgagee in possession, and, therefore, bound to keep accounts.

Mineksliah J. Taleydarkhan, in reply : —The word ddli includes
even a loan. Under the Hindu law there is no hard and fast
distinction between a loan simple and a pledge. There are, no
doubt, contradictory decisions of this.Court on the subject. But
the principle of the decision, which is that a money-lender should
not exact more than is equitable from a needy debtor, holds as
good in the case of a mortgage as in the case of a loan, Whether
the mortgagee is or is not in possession, docs not affect the
question. * A mortgagee’s only right is to recover hismoney ; his
position does not differ from that of a person who makes a loan,

The point was argued before a Division Bench composed of
Farran and Candy, JJ., which delivered the following judgment
referriig the point for decision to a Full Bench : —

* 1894, dugust 28. Caxoy, J.:—This is an appeal by the as-
signee of the equity of redemption against the account taken by
the Subordinate Judge in accordance with the divections of this
Court to be found at p. 77 of I. L. R. 14 Bombay.

* % & * *

ML LR, Cal, 867.¢ 5 Bom, H, ¢, Rep,, 4. ¢. 2., 196,
@ I, L. R., 15 Bom,, G25. . ) 1 Bom. H, C, Rep,, 47.
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Tn 1766 (A. D. 1844), 60} bighas and one pdnd of the Karklioda
Khir were mortgaged for Rs. 250, on condition that the debt

:was to bear interest at 18 per cent. per annum, and that the
‘rents and profits should be applicd towards payment of the
‘interest and principal. This decd neeessitates an account of the

rents and profits on the one side, and of the principal, interest
and cliarges on the other. .

sk b ES ¥ %
- Plaintiff in his appeal has taken’ scveral objeclions to this
account ; but a preliminary objeetion must be neticed, prelimi-

nary, though it was only raised ab the close of thie arguments, and

that is, that by the ruling in Sk Gunesl Dharnidliar Mo ldirdidey v.

Hesharrdv Govined Nulgavkar®, applying the rale of ddmdupat

the mortgagee is entitled to have interest added to the prineipal
ab the rate stipulated in the mortgage-deed, and to appropriate,
the rents and profits received Ly him in or towards satisfaction
of such interest; bub that after sach appropriation, if the amount
of interest now due and payable on’foot of the mortgnge
the amount of the principal, the decree on that part of ¢
st be limited to double such principal amount.

excecds
lie claim
~

In the present case, by the mortgage-hond of 1766 (A, D. 1844),
the mortgagee in possession was to malke up an account of the
interest at the end.of every twelve months, and was to pay the
Gtovernment assessment from the produce, and the mortgagor was

“to be charged interest on the money spent by the mortgagee on

repaivs and on a sepoy at Rs. 5 a month, which salary was to be
debited to tlie aceount, the balance of profits, atter paying assess-
ment, vepairs and peon’s salary as above, being tuken towards the

- principal and interest. The account taken on those terms was to

be signed by the mortgagor every year.

Applying the ruling just quoted, if the mortgagee is entitled
to have interest added to the principal (Rs. 250) ub 18 por cent.
(compound) and to appropriate the rents and profits received by
Lim in or towards satisfaction of asscssment and other expenses
noted above, and the balance in o1 towards satisfaction of such
interest and principal, the same intevest being charged on all un-

1

M T, LR, 15 Bom, pp. 640, 641,
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satisfied arrears of assessment and interest, and if after such
appropriation the amount of interest now due exceeds the amount
of principal, and if the interest now awardable by the decree must
be limited to double the original principal, then it is evident that
the aecount found by the Subordinate Judge must be materially
amended, .

M. Apte objected to the application of the rule of dum:lupat
lnst, because, he contended, the rule, as shown by the texts
" (Stokes, pages 110 to 113) applies only to loans in general, and
not to pledges, and secondly, because the ruling in Skré Gunesh v.
Kedhavrdv was given without consideration of a long course of
decisions of this Court that the rule of ddmdupat does not apply
to cases of running account between mortgagor and mortgagee.

We are not inclined to agree with the first contention, for the

rule has been continually applied to mortgage-debts, and a
reference to the texts show that it is included in the section  of

pledges.” Thus the author of the Vyavahdra Mayukha closes |
this section by quoting two texts of Brahaspati and Yijnavalkya. .

Thus “Brahaspati :—When land or other [immovealle property]
Las been enjoyed, and more [than the prineipal debt] has aecrued

therefrom, then the principal and interest having been vealized,

the debtor shall obtain his pledge. Ydjnavalkya:—Whenever
@ debt under mortgage has become doubled by interest, then the

pledge shall certainly be returned, whenever double the sum lent

has been received.”

As to the other contention, it certainly does appear that the
rvuling of the Division Bench in Shri Ganesh v. Keshavriv con-
tlicts with previous decisions of this Court. It is-unnecessary to
guote at length the many decisions in which it is shown that the
rule of ddndaput does apply to all cases in which the mortgagee
has had no possession of the mortgaged property, or in which
being in possession he takes the rents and profits in lieu of the

@\'hole or p'ub of the intevest. In such cases no_a account is taken

éwe are deahno Wlth a case in which there i is an aceount on both
fsides. In such a case it has been held the rule of ddmdupat is
not applicable s —
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(1) By Westropp, C.J., and West, J., in Ndsdj yan v. Satvdji O,

(2) By Westropp, C.J., and Melvill, J.,, in Rdjamm v,
Gopdl @,

(3) By Westropp, C.d., and Kemball, J,, in Sﬁaoz]oa?'a'l__iawa
v. Bdbdji @, ’

(4) By West and Nandbhdi, JJ., in Bilambhct v.ﬁihiv‘dm @,
(3) By Sargent, C.J., and Birdwood, J., in Rango'v. Bdldj; ®,

Tt is noteworthy that the decisions in the cases marked above

" (1), (2) and (5) purport to be founded on the decision of Couch,

C. J., and Newton, J., in Nathubkai v. Mulchand ©, while the
decision in the case marked (3) is based on the deeision in the
case marked (1), which itself, as just remarked, is based on the
case of Nathubhai v, Mulchand. On the other hand, it is to be
remarked that in the judgment in SZri Ganesh v. Keshavrdv the
decision in Nathullas v. Mulehand is equally relied on. DBut, it
is said, the ground of equity upon which the rule, laid down in
that case, is rested, does not justify a decree in favour of a mort-.
gagee for more than double the amount actually advanced; it
only prevents the vents and profits being deducted frem the
amoumnt so doubled. So here, assuming that the rents and profits
have paid off all charges on account of assessment and other ex-
penses, and all arrears of the same with interest, then the amount
pay able on foot of the account cannot excced Rs. 500,

As arralnst the five cases noted above, in which it was held'
that the rule of ddmdupat was inapplicable, because they__:were_
cases of accounts on both sides, referenee may e made to the
case of Bdpuji v. Gungddhar V), in which the District Judge on
the authority of the ruling in Nathublai v. Mulchand held that
the yule of ddmdupat was inapplicablo to a case ef runnin&
account, but on appeal to the High Court, Mclvill and West, JJ.,

said: “Under the terms of the mortgage there was nothlnn to
prevent the defendants from causing tho mortgaged property to
be applied to the liquidation of the debt whenever the amount of
interest due became eqnal to the amount of the principal.  Under.

) 9 Bom, M, C. Rep,, 83, M P.J,, 1883, p, 312,
P J, 1876, p. 229, ) T, ., 188G, p. 76,
® T, J., 1881, p. 201, ® 5 Bom, 1, ¢, Tep, 196,

o T, J. , 1877, p. 181,
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these eircumstances we consider that there is no injustice in

following the previous rulings of the Court which make the rule .

of ddmdupat applicable to such cases.”

Such being the various rulings on this important point, we do
not ¢hink it advisable to express an opinion on the merits of the
contention raised before us. We, therefore, adjourn the hearing
of thxs.appeal till November, when the Chief Justice, Sir C. Sar-
gent, will be sitting in this Court, and when, if he so directs, the
question can be considered by a Bench of three Judges.

The case was fixed for hearing before a Full Bench consist-
ing of Sar gent, C. J., and Candy and Fulton, JJ.

Minelshil J. Taleydrlhan, for the appellant (plaintiff).

Dijc Abdji Khare, for the respondent (defendant).

The judgment of the Full Bench was deliv_eréd by

SARGENT, C. J. :—The leading case as to the application of the
Hindu law ef ddmdupat to mortgages is that of Nuthublai
Pdnachand v. Mulchand Hirdechand M, Sir R. Couceh,.in delivering
the judgment of the Court, referred to. several cases in which the
question had arisen, and eame to the conelusion that the law was
applicable to mortgages “ where there is no account on both sides
and no charge for rents and profits, but that it would be inequit-
able that the interest should cease when it amounts to the same

sum as the principal, if the rents and profits continue to be A

charged.” Alluding to the circumstances of the case before him
where the mortgagee had been in possession of a shop for several
years, Sir R. Couch says: “ As the mortgagee is to be charged
with rents and profits it would not be just to stop his intérest,
and, consequently, the rule of Hindu law cannot be applied.”
The exception so enunciated to the. application of the law of
ddmdupat has, we cannot doubt, been always understood as ex-
cluding the law whenever an account had to be taken between
the parties of interest on the one side and rents and profits on
the other. This is clear from a series of cases beginning with

Nirdyan v. Satvdji @, where Sir Michael Westropp, referring to-

the remarks of Sir R. Couch in the above case, treats that case
as deciding that the law is applicable to mortgages “if there was
only an account to be taken of principal and interest due on the

() 5 Bom, H, C. Rep,, 196, ' 2} 9 Bom, H. C. Rep., £3,°
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mortoage and no account of rents and profits on the other side.”
In Rijdrdm v, Gopdl®, Westropp, C. J., and Melvill, J., say,
referving to the above decision of Sir R. Couch in' Nuthublai
Pindchand v. Uulehand Hirichand®, that the rule of dumdupat
would have been applicable if the mortgagee had mot heen
accountable for rents, and the deeree passed by the Court shows.
that the application of the rule was treated as quite independent
of tho result of the accomt. The cases—Nardyan v. Scztz';ij-i G
Balambhat v. Sitirdm Y | Bango v. Bildjr © —are further illns-
trations of the apphcatwn of the exception so "understood to the
Hinda law of d- dmdupat, Tt is true that in the case of Bupzub
v. Gangédhar @ the law of ddmdupal was applied in the ease of
a 1numnw account, but the Court (the members of which had all
taken part in the decisions above cited) relied in that ease on a
particalar term in the mortgage which the Court considered
would prevent any injustice in applpng the rule and did not
ﬂi%pute the correctness of the previous rulings. In Shri Ganesh
Dharni@lur v, Keshavrdo @ the Court for the first time treated
the application of the rule enunciated in the case of N athublai
Pandchand v. Mulchand ILrdehand® as depending on the state

-of the account. when taken—holding that the equity upon which

it was grounded did-not justify its application, if after the rents
and profits received by the mortgagee were appropriated to the
interest therc was a balance of interest still due exceeding the
prineipal, and that the decrec on that part of the claim must be
limited to double the principal amount. We think that this
distinetion, cannot be reconciled with the judgment in the case of
Nalhublal Fdudichand v. Mulcland Hirdchand® , as it has been
uniformly understood and acted upon since 1868, and that the
long course of decisions requires ws to hold that the exclusion of
the law of ddmdupat in the case of mortgages depends on there
being an aceount current letween tllb parties and not upon the
state of tlic account. : :

(The Full Bench having decided the point of difmdupat, the
ense was senb hack to the Division Bench for decision on the
merits,)

@) P, J., 187G, p. 229. H P.J., 1863, p. 312
) 5 Bon, IL. €. Rep, p. 196, G P.T, 188G, p. 74.
3> 9 Bom, I, C, Rep., p. 83 @) . J., 1877, p. 181

& I Le R, 15 Boa, 625,



