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Before Sii^Clio.rles Surr/eiot, Knight, Chief Jusike, M y. Justice Candy and 
* IL\ Justice Fnlton,

CJOPA'Jj EA'ilCH AISTD R A L IM A Y E  (oRiGi.vAt. P iiiN T iF r ), A p p e lla ijt , v. ]5^93.
G A N G A 'R A ':^ ! A N A N D  S H E T  M A T .V A 'D I , deceased, by iiis soinS axd  • Maveh 14„
iTEiES P A ^N H A  D E V A , o f  m’h o m  P A 'K H A , d e c e a s e d ,  b y  ms b r o t h d e  ' “

aj;d iie iu D E V A j ai.so deceased , b y  iiis  son and  h eie  O H U Is IL A 'L , m inor ,'
BY n l3  GUAEDIA?? AND ADMIXISTEATRIX MOTHER i f A T H I B A 'I  K03I D E T A

G A ^ 'G A 'P iA 'M  (o r ig in a l  D k i 'endants '), E espq n d eo ts . *

3Ioi'!ija'jc—lledempi: Ion—Ditmdv.jxit—Appl! cab i U f>j o f the. law— A  ceou nt ■ 
current—State o f account.

TIic operation of tlw rule of ddiudiq)ai is excliidoci in all mortgages tlie terms of 
'ivliich' necessitate tlio existence of au aceoiiiit current Ijetireon mortgagor; and 
imortgagce, whatever the state of tlie acconiit may be.

SJiri (xunesJi HharaUlhar v. Keshavrdi; G-omnd (i) over-ruled.

A p p eal from the decision of Eao Bahadur G-. A  Mankar, First 
<31ass Subordinate Judge of Thdiia.

This was a suit_, so far as is material for the purposes of this 
i'eport, for red.emption and account of a mortgage made in A .D .
IiS4-i for Rs. 2oO. The plaintiff becamc the owner of the equity 
■of redemption by purchase on 1 st October, 1883. The other 
. f a c t s  of the ease material to this report are stated iu thejudg- 
jiiient of Candy, J. The case was reported on another point in 
:i . L. K., 14 Bom., 72.

The fSubordinate Judge found that Rs. 1,821-6-10 were due 
jfccoiint of the mortgage.

The plaintiff api^ealed and the defendant filed cross-objections.

2Idnchshuh J. Tale^drlclidn for the appellant;— The rule of 
•dupat applies to the ease— Skri GanesJi Dharnidhar Rcehav-^

'*fAppcal,K"o, 100 of 1891.

0) I, L. R., 15 Bom,, 623.
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rav Govhi(¥'̂ ;̂ Bari Ilaluidji v, Bdlamh/iat^~\ The rule o£ dcm- 
diijtai is applicable even in the case of mortgages.

Mahadeo CV Apte for tlie respondent■U nder Hindu law proper,, 
tlie rule of (Idmdupat applies only to the case of a simple money 
loan. Even pledges of moveable property are outside ,the rule 
much more, therefore, is a mortgage of immoveable property. la  
the text books there is a distinction made between ordinary loans 
and pledges. In the Mayukha two separate chapters are devoted 
to loans. The firsti deals with simple loans’ and therein the rule 
of ddmdtipai is expressly mentioned. The otKer chapter deals, 
with pledges. The word used is adhi, that is, something placed 
in the hands of some person (Stokes^ Hindu Law Books, pp.. 
110-118). The rule of dcimdnfctt is nowhere said to apply to- . 
adJd, and, therefore, as mortgages of immoveable property are- 
adldj it does not apply totlieni.

The current of decisions of this Court is in favour of our conten­
tion— Bdl/crislma BaMji Y. Mari Govimi f̂i ;̂ jRangov.
SadliUY. Ganu ’̂̂ ; S/ianlcara Bawax.JBdiaji^^^Bdlamhhat y. 
rdvf^ I Majdrdmx. Qo'gdV'̂ î Bdpnjiv. Gangddhar^ '̂> iNdrdyanx.. 
Gangdranf^^'^NathulKai v. Midcliand'^'^'>Ndrdijan v. Satvaji^ -̂  ̂y 
Gcaipat V . AdarjV̂ '̂̂ -, Udmchandrav. Bhiom'dv̂ '̂ '̂ ;̂ Dhondu Jagan- 
ndth V . Ndi'dyan̂ '̂ ''\ SItri Ganesh JDJicmiklhav v. Keshavrdv 
GorhuP^  ̂ is the only dissenting decision. In  the other eases- 
the question oi dcmdiq'icit was raised and was decided according- 
ft) our contention.

In  Bengal the interest was governed by the Usury Laws for a 
long time. They were repealed by Act X X V I I I  of 1S65, which) 
did not affect the Hindu law as to interest, and there arG eases o f  
loans in which the rule of ddmdiipat was aj^plied— Mamconvojf

THE lEDIAl^ LAW  REPORTS. [VOL. XX ,- '

(1) I. L. R., 15 Born., at pp. G40, G-U„
(2) I . L. II., 0 Bom., 2D3.
(3) I. L. E., 15 Boni.j S-l.
•1) r .  J., 1S86, p. 70.
(o) r. J., 1887, p. 21,-.
(6) P, J., 1881, p. 291.
(V)' P. J., 1883, p. 312.
<8) P. J., 18T&, p. 229.

(f) r ,  J., 1877, p. 131,. 
m  5 E on i. II. C ; Eep., A, c. J ., 137-
<il) G Bora. IT, 0 . Piej)., A. c. j ., 19C.
(̂ 2) 5) Bom. II. C, liep., SS.
(I") I. L. It., 3 Bom., 313.
ai) I. L , 1!., 1 Bom., C77.
(1-) 1 Bo.a. II. G, H(jp„ 47.
(U'.j I, L. II., 15 Bom., 025,.



Audicarry v. Johur Lall Dic0^K Bat there are no eases of mort- 
gage. I f  there be any rules as to interest in the raofussil of G o p a l

Bengal^ they cannot be rules of Hindu law, but they must be ‘ v /  
superimposed by Eegulation X Y  of 1793.'

In Madras there is a special Regulation (X X X I Y  of 1802) which 
governs ^the. rate of interest. The rale of dmndupat is not 
known there. • .

The ruling in Sliri Ganesh Dharnidhar v. Keshavrdv Govind -̂^
■was made without consideration of the previous authorities and was 
based on the dqpisions in NailmWiai v. Mulchand̂ '̂̂  and Dhondii,
'jaganncUh v, jShirdyan̂ '̂̂ . But the limitation imposed on interest 
by those rulings is not a necessary consequence of any principle, 
involved in them. Even if the decision in Shri Gmesh Dharjii-:
(IJiar V. Keshavmv GovhuV--  ̂ is correct^ that was a suit brought by  
a mortgagee out of possession^'while the present is a suit against, 
a mortgagee in possession^ and  ̂thereforCj bound to keep accounts.

Mdiie/cshdh J. TaleijdrJclidn, in reply : — The word ddhi includes 
even a loan. Under the Hindu law there is no hard and fast 
distinction between a loan simple and a pledge. There’ are, no 
doubt, contradictory decisions of this.Court on the subject. But 
the principle of the decision, which is that a money-lender should 
not exact more than is equitable from a needy debtor, holds as 
good in the case of a mortgage as in the case of a loan. Whether 
the mortgagee is or is not in possession, does not affect the 
question. ' A  mortgagee's only right is to recover his money; his 
position does not differ from that of a person who makes a loan.

The point was argued before a Division Bench composed of 
Farran and Candy, JJ., which delivered the following judgment 
referring the point for decision to a Full Bench

■* 1894', August 28. Gandy, J.:— This is an appeal by the as­
signee o f , the equity of redemption against the account takeii by 
the Subordinate Judge in accordance with the directions of this 
Court to be found at p. 77 of I . L . E . 14 Bombay.

^

0) I. L. I?.; O CaL, SG7.. .P) 5 Bom. H. 0. Rep., a. e. J., 196.
(2) I. L, Tv., 35 Bom., 625. . (-i) 1 Bom. H, C. Eep., 47.

TOL. XX.] BOMBAY SERIES/ 72-3,



1 S95  ̂ 1 1 1  1 ^ 6 6  (A. B. 1 8 i4 ), 60^ biglias and one pjtnd of tlie Karklioda
<Torir̂  Kliar were mortgaged for Rs. 250, on condition that tlic debt

i U m c iia s j j u a  : was to bear interest at IS per cent, per annum, and that the 
UASfoIuAM Uents aud profits shonld be applied towards payment of the 

ANA..NJ) SiiET. principal. This deed necessitates an account of tlie

rents and profits on the one widô  and of tlie priiicipab jntere.st 
and charcfcs on the other.

t h e  INDIAN L I W  REPORTS. [VOL. X X .

Plaintiff in his appeal has taken .several ol;»jociions to this 
account; but a preliminary objection nm.st bo noticed, pvelimi- 
nary, though it was only raised at tbe close of the arguments, and* 
that iSj that by the ruling in/SVn'/' 0'auctih DJuiTn idli ar Mahtvrajde'o v. 
Kcshuvvdv Govlnd Kulgavlmr' '̂^\ a.pplying the rale of ddmdiq)at 
the mortf--agee is entitled to have interest added to the principal 
at the rate stipulated in the mortgage-deedj an<l to appropriate, 
the rents and profits received by him in or towards satisfaction 
of such interest; but that after such appropriation, if the amount 
of interest now dtio and payable oiijfoot of the inortgnge exceeds 
the amount of the principal, the decree on that part of the claim 
must be limited to double such principal aniomit.

In  the present case, by the mortgage-bond of 176G (A .D . IS'i-i), 
the mortgagee in possession was to make u]3 an- account of the 
interest at the end»of every twelve months, and was to pay the 

, Government assessment from the produce, and tlie mortgagor w’as 
to be charged interest on the money spent b}''.the mortgagee on 
repairs aud on a sepoy at B,s. 3 a nionthj, which salary was to bo 
debited to the account, the balance of profits, after paying assess­
ment, repairs and peon’s salarj'’ as above, being taki^n towards the 

: principal and interest. The account take]i on tlioso terms^.was to 
be signed by the mortgagor every year.

Applying the ruling just quoted, if the mortgiigee is entitled 
to have interest added to the principal (Ils. 250) at "J8 per cent, 
(compound) and to appropriate tbo rents and profits received by  
him in or towards satisfaction of assessment and other expcDses 
noted above, and the balance in or towards saiisfaction of such 
interest and principal, tbe same interest being charged on all un-

(1) J. L. R„ 15 Boin., pp. 0-10, 611,



YOL XX.] BOMBAY SERIES. 725

satisfied arrears of assessment and iaterest, and if after sueli 
■approi^riatioii the amount of interest now due exceeds tlie amount 
•of princijyal, and if tho interest now awardable by the decree must 
be limited to double the original principal, then it is evident that 
the account found by the Subordinate Judge must be materially 
■amended., ^

Mr. j^pte objected to the application of the rule of ddmdnpat, 
Hrstj becausGj he contendedj the rule, as shown by the tests 
(Stokes, pages 1 1 0 to 113) applies only to loans in general^ and 
not to pledges, and^secondly^ because the ruling in Slu'i Gancsh v. 
Keshavrdv 'w&s given without consideration of a .long course of 
decisions of this Court that the rule of d,dm(h(2Jat does not apply 
to cases Of running account between mortgagor and mortgagee.

W e  are not inclined to asree with the first contention, for theo ^
rule has been continually applied to mortgage-debts, and a. 
reference to the texts show that it is included in the section of 
pledges.” Thus the author of the Vyavahdra Mayuldia closes 
this section by quoting two texts of Brahaspati and Yajnavalkya^ 
Thus ‘̂ ‘̂ JBrahaspati:— W hen land or other [immoveable property] 
lias been enjoyed, and more [than the principal debt] has accrued 
therefrom, then the principal and interest having been realized 
the debtor shall obtain his pledge. Yajnavalkya: —-WlicncvcL'
■•sh debt under mortgage has become doubled by interest, then the 
pledge shall certainly bo returned, whenever doable the sum lent 
has been received.”

As to the other contention, it certainly does appear that the 
ruling of the Division Bench in Shri Gaiies/i v. Keshavrdu con­
flicts with previous decisions of this Court. It is-unnece,ssary to 
quote at length the many decisions in which it is shown that the 
rule of ddvidaput does apply to all eases in which the mor-tgageo 
has had no j)ossession of the mortgaged property, or in which 
being in possession he takes the rents and profits in lieu of the 

,lwhole or part of the interest. In such cases no account is taken 
|on both sides, and, therefore, the rule of ddmdupat appliosr^Sub  
I we are dealing with a. case in which there is an account on both 
|sides. In such a case it has been held the rule of ddmdupcU i.H 
not applicable : —

1895.
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( 1 ) By Westroppj 0 .  J .3 and W est; J., in I^drdi/an v . Satvdji (D*.

(2) By Westroppj C . J., and Melvill, J ., in Edjdram  v, 
GopdK -̂K

(3) By Westropp, C. J., and Kemballj J., in S/ianharahawa
V . Bdhdji

(4) By W est and jSTanabliai, JJ., in Jidlarnhhat v. Blldrdm^^\

(0) By Sargenfc, O.J., and Birdwood, J., id Hanffo'v. JBdUji

I t  is noteworthy that tlie decisions in tlic cases marked above- ■
(1), (2) and (5) purport to be founded on the decision of Ooucb,. 
0 . J., and Newton, in NaiJmbhai v. Midcliancl while the- 
decision in ihe case marked (3) is based on the decision in the 
case marked (1), which itself, as just remarked, is based on th& 
case of NathuhJiai v. Mulchcmd. On the other hand, it is to be 
remarked that in the judgment in Sh-i Ganesh v . Kesliavrdv the 
decision in NathuUim v. MulahancJ is equally relied on. But, it 
is said, the ground of equity upon which the rule, laid down in 
that case, is rested, does not justify a decree in favour of a mort­
gagee for more than double the amount actually advanced; it 
only prevents the rents and profits being deducted freni the 
amount so doubled. So here, assuming that the rents and profits 
have paid off all chargcs on account of assessment and other ex­
penses, and all arrears of the same with interest, then the amount 
payable on foot of the account cannot exceed Ks. 500,

As against the five cases noted above, iii which it was held 
that the rule of clumdupat was inapplicable, because they \v:,ere 
c^ses.,of accounts on both sides, reference may be made to the 
case of Bdjniji v. GangdilUar in which the District Judge on 
the authority of the ruling in Nathuhhai v. Mvlahayid held that 
the rule of ddmdivput was inapplicablo to a case ef running 
account, but on appeal to the High Court, Melvill and W est, 
said : Under the terms of the mortgage there was nothing fcO'
prevent the defendants from causing tho mortgaged property tO' 
be applied to the liquidation of the debt'wlxenover the amount of 
interest due becamc equal to the amount of the principal. Under;

<l) 9 Bom. II. C. Eep,, S3. (i) T.'J„, 1SS3, p. 31?.
(2) r . J., 1S7G, p. 22D. (ro I*. m i) ,  p. 76.
S3) r ,  1 S 8 ] , p. 2 'U . ((!) 5 B .i n .  I I .  C . I'tcp., 19G.

(7) r / j . ,  ]&77, p - 331. •
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tbese circumstances we consider tta t there is no injustice in 
following the previous rulings of the Court which make the rule 
of ddmdupat applicable to such cases/*’

Such being the various rulings on this important point, we do 
not -think it advisable to express an opinion on the merits of the 
contention raised before us. ~We, therefore, adjourn the hearing 
of this.appeal till November, when the Chief Justice, Sir C. Sar- 
gentj will be sitting in this Court, and when, if he so directs, the 
question can be considered by a Bench of three Judges.

The case was fixed for hearing before a Full Bench consist- 
jBg of Sargent, C. J., and Candy and Fulton, JJ.

Mdnel'shdh J. Taleijdrlchan, for the appellant (plaintiff).

Baji Abdji Khare^ for the respondent (defendant).

The judgment of the Full Bench was delivered by  
Sargent, C. J . ;— The leading case as to the application o£ the 

Hindu law ©f ddmdnjiat to mortgages is that of Kathuhhai 
Fdndcliand v. Mtilchand Eirdchaud Sir E . Couch,.in delivering 
the judgment of the Court, referred to. several cases in which the 
question had arisen, and came to the conclusion that tlie law was 
applicable to mortgages “ where there is no account on both sides 
and np charge for rents and profits, but that it would be inequit­
able that the interest should cease when it amounts to the same 
sum as the principal, if the rents and profits continue to be 
charged/”' Alluding to the circumstances of the case before him 
where the mortgagee had been in possession of a shop for several 
years. Sir E . Couch says: “ As the mortgagee is to be charged 
with rents and profits it would not be just to stop his interest, 
and, consequently, the rule of Hindu law cannot be applied/' 
The exception so enunciated to the. application of the law of 
ddmdiqmt has, we cannot doubt, been always understood as ex­
cluding the law whenever an account had to be taken between 
the parties of interest on the one side and rents and profits on 
the other. This is clear from a series of cases beginning witli 
Ndrdyan v. Satvdjl where Sir Michael Westropp, referring to  
the remarks of Sir R. Couch in the above case, treats that case 
as deciding that the law is applicable to mortgages if  there \Vas 
only an account to be taken of principal and interest due on the

0) H Bom. H . 0 . Eep., 196*. ‘ 12) 9 Bom. H . C. Eep., e3,*
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mortgage and no account of reiit« and profits on tlic otliei' side/^ 
In Riijdrdvi v. j Wcstropp, C. J,, and Melvill, J., say,
referring to tlio above decision of Sir E . Coucli in Nat/luhhai 
l^dndcliand v. IXitlehaud IIir(icha7id^~\ iliat tlio rule of ddmdupat 
would have been applicable if tlie mortgagee bad not b,eea 
accountable for rents, and the dccrec passed by the Court shows, 
that the application of the rule was treated as quite intfependeiit 
of tliQ result of the account. The cascy-'i\'’ari?.j/«?j, v. Salvdji  ̂
Bdlambliat v. Sitdrdm , lla ’iigo v. Jklldji — are further illus- 
trations of the application of the e.sccption so ‘understood to the 
Hindu law of ddimliipal\ It is true that in thc  ̂ case of Bd2^igi 
V. G-an<jddhar̂ '̂'̂  the law of ddwdupat was applied in the case of 
a nuniing account^ but the Court (the members of which had all 
taken part in the decisions al)0ve cited) relied in that case on a 
parii'culav term in the morto-age which the Court considered 
would prevent any injustice in applying the rule and did not 
■dispute the correctness of the previous rulings. In SJtri Gancsh 
Dharuulhur y. KcsJiavrdo the Court for the first time treated 
the application of the rule enunciated in the case of NathuWiai 
Pfhidchaud v. Mulchawl Ilirdclianil^'^ as depending on the state 

.■of the account, whc^  ̂ taken— holding that the equity upon which 
it was gi’ounded did* not justify its application, if after the rents 
and profits received by the mortgagee Avere appropriated to tlio 
interest tbere was a balance of interest still due exceeding tlio' 
principal, an<l' that the decree on that part of the claim must be. 
limited to double the principal amount. W o think that this 
■distinction.cannot be reconciled with the judgment in the case of 
'NaiJiiililiai I'ujidchand v. Mvlclt,and Ilu'dcJuivd-̂ '', as it has been 
uniformly understood aud acted upon since 1868, and that the 
long course o£ decisions requires us to liold that the exclusion of 
the law of ddmdupat in the case of mortgages depends oil there
being an account current Ijctween the parties and not upon the
state of tlie account.

(The Full Bench having decided the point of ddmdupat, the 
'Case was sent Ijack to tlie Division Bcncli for decision on the 
merits.)

(j) P. J,, 187(3, p. 2;a. I l) p. .T„ p. 3r2.
(2) 3 B a i J i . i r .  C .  R e p . ,  p . 1% , CO ] ’ . J., 188G, p .  7< !.

9 Boui. II. 0. Itcp., p. S3. <o) p. J.,"JSV7, p. 131.
(-) r. L. It., 15 Uohi., G2r,.
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