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- Jarpive, J.:—This is a suit which wg must treat as brought
‘under section 32 of Act XIV of 1869 against the defendant, an
officer of Government, in his official eapacity. The District Judge
held that the defendant was entitled to two months’ notice
under saction 424 of the Code of Civil Procedure; and dismissed
the smit, becaunse it had been brought before the expiry of that
period.  The suib is one ex contractu ;. and no case has heen cited
to show that section 424 applies to such a suit,*whereas Saheb-
cadee Sfakunshah Begum v. Fergusson @ decidesto the contrary,
and the opinion b Farran, J., in Mdnekldl v. The Municipal Com~
missioner for the City of Bombay @ is in accordance with that
decision.

On these authorities we must reverse the decres of the Districk
Judge, and remand the cause for trial; the respondent to pay
‘the costs of this appeal.

Ovder reversed and case vemanded.

M1, L. R, 7 Cal., 409. @ 1. L, Ry, 19 Bom,, 407,

APPELLATE CIVIL.

Before Mr. Justice Jardine and Mr. Justice Binade,

Fx rE Suni VISHWA'MBHAR PANDIT 4zris NA'NA MAHA'RA'J®
. Privy Council—Appealto Privy Council—Civil Procedure Code (det XIV of 1882),
: See, 596~~Substanticl question of lan—Practice—Procedure,

Por JaRDIFE, J, :—Where the High Courk in appeal has confirmed the decree
of the lower Court and has taken substantially the same view of the facts aud where,
upon the facks as found by both Courts, no question of law arises, leavs to appeal
0 the Privy Council should be refused, ‘

PPr RANADE, 4. :—There is a-distinction bebween the confirmation of a déc‘rea and

the affirmation of the deeision and findings of the Court of first insisnce by the
High Court. The snbstantial ¢uestion of law veferred to in section 596 of the
Code of Civil Procedure {Act XIV of 1882) need not directly arise out of the con~
eurvent findings of fact, but it is enough if it is involved in those findings, and ¢an,
if the appeal is allowed, be raised in the course of the argument. :

Arriicarion for leave to appeal to the Privy Qounml from a
@ decree of the High Court

* Civil Application, No, 150 of 1895,
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The plaintiff Shri Bibé Mahdrdj sued for a declaration that he-
was the adopted son of Shri Tatid Mahdrdj, deceased, and as such.
entitled to inherit the whole of Shri Tétia Mahdrdj’s estate.

The defendant Shri Nénd Mabdrd] pleaded thab the plaintiff
was not taken in adoption by Slhri Tétis Mahdxrdj; tlat at the.
time of the alleged adoption Shri Tdtid Mahdrdj was incapable
from illness of performing the ceremony of adoption; that the
alleged adop’aibn even if proved, was illegal and invalid by
reagon of the fact that the plaintilf was giv en in adoption by
his mother without the knowledge and consent of his fathery”
and that the suit was barred by limitation.

The First Class Subordinate Judge of Poona, who tried the case,.
vaised {infer alia) the following issues :—

(1) Whether the suit was barred by the law of limitation ?

(2) Whether the plaintiff had been validly adopted ? and -

(3) Whether the defendant was estopped from disputing the
adoption ?

The Subordinate Judge held that the suit gps not barred by
limitation ; that the plaintiff had been taken in adoption by T4tid
Mahdrd] ; that T4tid was not incapable from illness at the time
of the adoption ; that the plaintiff’s mother gave the plaintiff in
adoption with the knowledge and consent of his father; that the
adoption was, therefore, valid ; and that the defendant was estop-
ped from disputing the adoption, e, therefore, passed a decree,
declaring that the plaintiff wasg the adopted son of T4tia Mah4-
r4j and as such was entitled to inherit his estate.

Against this deerce the defendant appealed to the High Court.

The appeal was heard by Jardineand Rdnade, JJ., who took sub-
stantially the same view of the facts as the Subordinate Jugdge.

- Jardine, J., however, did not eéxpress any opinion cither on

the question of limitation or on the question of estoppel; while
Ridnade, J., did not agree with the lower Court in regarding some
of the documentg pub in evidence as suspicious.

On the whole the learned Judges confirmed the decree of thc
Subordinate Judge with costs. 2

Thereupon the defendant applied for leave to appeal to the
Brivy Council from the dcclee of the High Court, on the glound
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among others, that the plaintiff’s adoption was invalid under
the Hindu law, his mother not having been authorized by his
father to give him in adoption.

A rule nisi was granted calling upon the plaintiff to show cause
why %he defendant should not be granted leave to appeal to the
Privy Comeil.

Macphierson, Acting Advocate General (with him Ganpaé Sudci-
shiy Rdo) for the defendant in support of the rule :—The present
case falls under the last paragraph of section 596 of the Code of

-Civil Proedure: (4ct XIV of 1852). The appeal involves a sub-
stantial question of law, wiz., whether the plaintiff’s adoption,
assuming it to be proved in fact, was valid in law. We say it is
not valid, because it is not satisfactorily proved that the plaintiff’s
father- anthorized his mother to give him in adoption. The
“substantial question of law * referred to in section 596 does
not mean only a question of law arising out of the facts held to
be proved and admitting them to be proved. All that the section
requires is that a substantial question of law arises in the case,
and that there is such a question to be argued before the Privy
Council —Horan #. Mittu® and Gopindth v. Goluck Chunder® .
This appeal does raise questions of law as well as questions of
fact. "We are, therefore, entitled to appeal to the Privy Council,

Branson (with him Réo Séheb Vdsudey J. Kirtikar and P, P,
Khare) showed cause :—Both the Courts have found on the facts,
and the Privy Council will not allow them now to be questioned.
The facts being thus established, there is no question of law., It
-is only by disputing the facts, vis.,, the mother’s authority, that
any question. of law can arise—Ndrdgunty ZLuichmeeddvdmdh
v. Vengdmg Naidoo™ 5 Kuar Nirbhdi Dis v, Rani Kuar® ; Nilmons
Singh Deo Bahddur v. Kirte Chunder Chowdhry® ; Thompson v.
Caléutta Tramways Company @ ; Shri Dharnidhar Chintdman Dew
v, Chintdman Bajiji Dev® ; In the goods of Premechand Moon-~
shee v. Gopdl Chandra Glhose®

O I, T R, 2 Cal, 232, @ 1, L. Buy 20 Calyy 847,

@ I, L. R,, 16 Cal,, 292, © I, L. R, 21 Cal,) 522
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Janprsr, J. :—The learned Advoeate General who supporbs the
rule admits that the judgments recovded by Mr. Justice Rénade
and wyself take substantially the saine view of the facts as the
Subordinate Judge did, and that both of us concur with him in
finding that Sundra B4i, the natural mother of the plaintiff, was,
to use Mr. Justice Rénade’s words, fully authorized by hls natura¥
father to give him in adoption. In paragraph 28 of my Judn.
ment I adopted the very words of the Sulordinate Judge in
finding that the natural father “ Aba Mahird] was a consenting
party to the giving of the plaintiff in adoption by his wife.”

It is not disputed that, on such facts as the wwo Cumts have -
found, the adoption is valid at Hindu law, nor that the facts as
found are decisive of tho real issue between the p(utlesa*l’uycy.
Bardakant v. Babu Chundre®. Thercfore, said the Advocate
Genéral, as the decision of the Iligh Court concurred with the
original decision, he had to show that the appeal involved a sub-
stantial question of law.

The Advocate General has urged us to -adopt the interpreta-
tion of the last clause of seetion 596 of the Code of Civil Proce-
dure, which with much doubt was expressed by the learned
Judges in Muran v. Mittu® and dshghar v. Hyder®. No case
has heen shown us in which any other High Court has considered

~thab interpretation, nor any pronouncement of the Judicial Com-

mittee thereupon. I refrain from giving an opinion, as I think
the present application should be refused, becanse the appeal does
not “involve some substantial question of law.”

We asked the Advocate General what there was in the appeal
to which these words  can apply, what was the substantial ques-
tion of law to be debated before their Lordships of the Privy
Council. The reply was that it was this—whether a Findn wife
can give her natural son in adoption without the e\l»lcsg or
implied congent of her living husband. This question is answer-
ed by the judgment of this Cowrt in Rangubdi v. Bhigirthibdi &
in the negative, following carlier cases. No authority to the
contrary has heen pointed out or suggested. The Advocate

(»12 M, L, A, 153, ) 1. T R, 16 Cai,, 287,
2 I.-Lo Rl,“l OﬂL, 228. . ) I' IJ' R" 2 ]3011]., m-7
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Generalis client does not wish to question these decisions, and in
fact relies upon the answer they give as unquestionable, substan-

tially as & maxim. Even if there is a question of law, I thinkit 4

-is not a substantial one: and that we best give effect to the enact-
moent which changed the earlier law—Feda Hosseiw’s Case @ by
refusing Jeave to appéal. )

Ri%apr, J. :—In the absence of any rulings of this Court to the
contrary, I think the decisions of the High Court of Caleutta on
section 596, Civil Procedure Code, should be allowed to govern
a case like the present. That Court has decided that there is a
Jdistinetion between the confirmation of a decree and the affirma-
tion of the decision and findings of the Court of first instance by
this Court—dshgharv. Hyder @, and further that the substantial
question of law neced not directly arise out of the concurrent
findings of fact—Moran v. Mittw @, Hunndldl v. Gajraf @,
Durga v, Jewdhii @, but that it is enough if it is involved in
those findings, and can, if the appeal is allowed, be raised in the
course of the argument, In the present case, though we con-
firmed the decree of the lower Court, one of the Judges did not
decide the questions of limitation and estoppel on which findings
were recorded by the Court of first instance, and the other Judge
took a different view of some of the documents from that of the
dower Courb which had held them to be suspicious. In my
opinion, the confirmation of a decree under such circumstances
is not equivalent to an affirmation of the decision of the lower
Court. Similarly, though the Advocate General did not lay
much stress in his argument before 'us on any of the pomts of
law, save the point which related to the competency of the
natural mother of plaintiff to give her son in a,doption in the
absence ef her husband, yet as the other points were raised in
appeal hefore us, and might be amued before the Judicial Com-
mittee, I should hesitate before refusing to grant leave to the
appellant to carry the case beforé'a higher tribunal simply because,
in my opinion, the evidence showed that the mother had authori~

ty from her husband to give her son in adoption, and that the -

- I T.R.,10al, 481, @ L L. R., 2 Cal, 232,
@ 1, L, Ry, 16 Cal,, 287, 202, - L L. R, 17 Caly, 247,
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absence of the father at the time was, therefore, immaterial.
Mr. Justice Jardine has, however, taken o different view, and I
understand that this is not a matter which can properly be re-
ferred to a third Judge. The appellant, moreover, has the right
to apply directly to the Judicial Comnittee, and obtain their
special leave to appeal on good cause shown. .

TUnder these circumstances, I feel that this is not an oceasion
where, in the cxercise of a discretionary jurisdiction, I should
press my views any further. I accordingly join with Mr. Justice
Jardine in the final oxder of refusal.

ORIGINAT CIVIL.

Defore B, Justice Parsons and Dy, Justice Strachey,

His Hicusess SULTA’N NAWA'Z JUNG, Prawrirr, o RUSTOMJII
NANA'BHOY BYRA'MJY JIJIBHOY, Derespaxt® ‘
Lasement—ILight end air—Injuncticn or damayes—Specific Relicf det (I af1877),
Sec. b4, C1, (B)—Prescription—dgreement 1o prevent acquisition of easement~—
s Not e document ereating, §e., vight in tnmaorealle properly—Clance af acquiring
easement mot immorveable properiy—IRegistralion,

The chance of acquiring a right to light and air is not immoveable property within
the meaning of the Registration Act, nor eana peeuniary value be put upon it., A -
document, therefore, which limits or extinguishes the chance of acmiving such an-
casement does not require yegistration,

Dhunjibhoy v Lisboa't) and Ghanashdm v, Moroha® followed and approved as”
to the circumstanees in which the Court will grant an injunction where a vight to
light and air is infringed.

Svir for injunction, The plaintiff complained that the defend-
ant was building a new house to the south of his (the plaintiff’s)
house in Hornby Row, Bombay, which, when completed, wonld
obstruct the light and air to the windows of the third and fourth
storeys on the south side of his said house.

He alleged that the windows in question were ancient windows,
and that he and his predecessor in title had enjoyed the right
ght

#Suit No, 536 of 1894, Appeal No, §79.
M 1, L. R, 13 Bom,, 253, O 1, L R, 18 Bom., 474,



