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a nuncupative will made in 1871 after tHe Hindu W ills Act came into force was 
liold to be v a l i d Dulahli v, Kdld Skanlcar, I .L .  E ., s Bom., 641»

In tlie preseat instance, howeverj the testator has made an attempb, but an in
complete one, to carry out the provisions of the law and has failed. In Fevnaiidez v. 
Alves, I. L. B.j 3 Bom., 3S2, it was held that the actual signatura o f  at least two 
witnesses must appear on the face of. the will, This riiling was foil owed in ITitye 
G-ojmI Sircar v, Wageadrannth M itto ’, I. L . K-, 11 Calc., 429.”

The applicants appealed.

Notice o£ the appeal was issued to the Judge, and the record and 
proceeings were sent for,

Bhdishcmker Ndndhhai appeared for the appellants (original, 
ai)pKeants) :— The Efindu Wills Act (X X I  of 1870j makes the Suc
cession Act applicable only to Hindu wills (1) executed within certain 
local limit? or (2) relating to immoveable property within those limits. 
This will does not fall within either class and_, therefore, seotiou 50 
of the Succession Act does not apply. The will is, thereforê  valid 
although not attested by two witnesses.

PaesonS;, J. The Hindu Wills Act (XXI  of 1870) applies seet-
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jcession Act to those wills only that are men- 
jes (tt) and (6) of the former Act. The will 
 ̂will. We reverse the order of the District 

application to bo disposed uf according'

Order reversed.
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Before Mr. Justice Parsons and Mr. Justice Gandy,

MOTA'BHAI MOTILA'L, PLAnfiurp, o. The SURAT OITY 
MUNICIPALITY and AN0Tni3R, Dependants.'̂ '’

P m otlee— Proceilure—Araendraent o f  p la in t— Original form o fp lm  nt 
^  the test o f  juriscU cfion.'

A  plaint praying for a declaration that a ccrtahi tax was illegal and also for damages 
for illegal entry into the plaintiff’s house was presented to the Court of the First Class 
yuhordinate Judge of Hurat. The Judge aiaeuded the plaint by striking out the 
portion “ regarding the reliefs other than the relief,for damages/'and then liolding 
that the claim for damages would lie only in the Kmall Oauso Court, rotuinod the 
plaint for presentation in that Court,

' Civil E.efc*reucc, 'No. II  of 3895.
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that the Subordinate Judge was not jtistifled in veturning-the plaint at fcbafc 
atagc of the pvoceedings. The shape in -wliioli the suit was originally instituted is tlie 
test of jurisdiction.

R epeeence from T. Hamilton, Distinct Judge of Surat, under 
section 64/SB o£ tho Code o£ Civil Procedure.

The facts are sufticiently stated in the following reference 
I have the honour to refer for the orders of their'^Lordships at 

the instauce of tlie plaintiff,-Mr, Mottlbhai M' t̂iltil, a pleader of this 
Court, a plaint filed by him first in the Court of the First Glass 
Siihoi’dinate Judge, who returned it (on tha ground of want of juris
diction) for presentation in the Court of Smajl Causeŝ  and then in 
the latter Court, the Jurlge of which returned it on Ihe same ground, 
•uh., want of jurisdictioiij for presentation in the former Coiirt.

2 . The suit is for a declaration of the illegality of the Surat 
munici]DaI housc-tas recently sanctioned by Government and for 
tlamages on account of an alleged illegal entry into plainbiffi’s hotiS0 
by an offieor of the Manicipality for purposes connected with the 
imposition of the said tax.

**^in reasons set

.ling that 
-Mill Canse Court;

3. The Subordinate Judge, ’’’  $xxCvlasi 
forth in his judgnieutj struck out 
mg the reliefs other than the relief'..Y\c\̂  
the claim for damages would lie only 
returned the plaint for presentation in that Court.

I think it is ob îous that-ho was wrong in so doing, for after 
exereisiug jurisdiction h j  amending the plaint, he could not aver 
want of jurisdiction with regard to the plaint so amended.

5. The plaint as originaHy filed by jdaintiff is certainly not one 
which a Court of Small Causes can entertain, and, therefore, in niy 
opinion, the suit should be roinandcd to tlie Court of the Subordinate 
Judge, First Class, for disposal on its merits.

Ilorma.yl 0. Qoyajl {aviicu s curia;) for the plaintiff.

Xrishialul M. Jhaverl (jcmicu-'  ̂ oiru'e) l‘or the defendants.

Parsojts, J. ;~-The claim was noli one within the cognizance of a 
Court of Small Causes, and the plaint was properly presented to the 
Subordinate Judge. The latter should have heard and determined 
the ease. The fact that in the course of the hearing he fomid that 
the plaintiff was not eatitledto the declaration, but only to damages,
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would not justify him in retnrnlDg the plaint at that stage of the 
proeeediags. The shape ia whicli the suit was originally instituted 
is the test of jurisdiction.

We return the record and direct the Subordinate Judge to 
proceed with ^and determine the case. Costs of all proceedings
subseciuent «to the order of the 1st October, 1894^ to.be costs in the 
cause.

Order accordingly.
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APPELLATE CIVIL.
B efore Mr. Justice Parsons a w l M r. Justice Cunclif,

SAYAD ABDUL HAK SAEDA'R DILER JUNG BAH A'DUE, 
(oEiGiNAL P la i n t i f f ) ,  A p p e lla n t , v . GULA’M JILA'NI t a l a d  IMDA'J) 
AlilKHA'JSf AU D  ANOTHER (O E IQ IN A L  D E F E N D A N T a ), E e s P&NDENTB.^ -

Praotic.e—F arties—Defendant Qvlio 7tas assigned interesi-^J^o right to he made cO' 
plain ii'f—Plainti f  without right o f  aciion—AilemjJt to remedy d efec tly  joining 
others in ‘tvhom. right supj ôs'^d io lie— Civil Procedure Code [Act X J F "q /lS S 2), Sec^

' 27 —Martyaga—Rcflemptioa after the expiry o f  a term— Right o f  redemption and 
_forecloaurecQ'Pj.'te.nsit'e— Power expresdijgiven io the mortgagee to call in his money 
before the exj/irg o f the term— Stipulation wiilaleral and void o f  considerationr^

' Might to redeem fd tered  bg i'onfiniug it  to a partiauiar time or to a partictdar 
description o f  persons—Op'prcssive and unreasonable restraint on the, right o f  
'redemption.

A  defeudaiit who 1ms assigneel all his rights hi the subject-matter of. the suit, aud 
fias no longer any interest in it, has no right lo ue made a co-plaintiff.

A  pkintiff who has no right of acfcioa when he brings his suit cannot lemedy the 
defect and acquire the right by joining with him peraoae who have the right of 
action.

The right of redemption and the right of foreclosure are always co-extensive, 
and from the- postponement of the former the Court will infer an intention to 
postpone the latter ia the absence of express provision on the point; where there 
is snch express provisio n, giving the mortgagee power to foreclose at any time, 
any stipulation postponiug tliê  mortgagor’s right to redeem is unilateral and void 
o£ consideration.

A  Court of Equity will not enforce any agreement in restraint of the right of vq- 
demption which is oppressive and unreasoaable as giving the mortgagee asi advantage 
not belonging-tu the contract of morti.age, , #

A  mortgagor caimot, by any confcraat entered into with the mortg^igee at tho time 
of the mortgage, give up his right of redemption or fetter it in an# manner Toy con, 
fining it to a particular time or a parlicular description of |^rson^

* Appeal, No. J55 of 1893.
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