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a nuncupative will made in 1871 affer the Hindu Wills Act came inte force was
held to be valid —Bhugavan Dulabh v, Kdld Shankar, 1L, B., : Bom., 641,

“Tn the present instance, bowever, the testator has made an attempt, but an in-
eomplete one, to carry out the provisions of the law and has failed. In Fernaades v.
Alves; L L. R., 8 Bom,, 832, it was held that the actual signature of at least two
witntsses must appesr onthe face of the will. This raling was followed in Nitye
Gopal Sirear v, Nugendrenath Mitter, 1. L R., 11 Cale., 429.”

The apvlicants appealed.

Notice of the appeal was issned to the J udge, and the record and
proceedings were sent for,

Bhaishanker Ndndbhai appeared for the appellants (original
applicants) :— The Hindu Wills Act (XXT of 1870) makes the Sue-
cession Act applicable only to Hindu wills (1) executed within certain
local limits or (2) relating to immoveable property within those limits.
This will does not £all within either class and, therefore, section 50
of the Succession Act does not apply. The willis, therefore, valid
although not attested by two witnesses.

Parsons, J. :—The Hmdu Wills Act (XXT of 1870) applies sect-
ion 50 of the Indi T ieession Act fo those wills only that are men-

tioned in g ses (a) and (b) of the former Aet. The will

S ———— . . .
in quest: will.  'We reverse the order of the District
Judge and re.. application to be disposed of according
to law.

Order 5eoversed.

APPE LLA.TL CIVIL,

Before Mr. Justice Pavsons and . Justice Concly,

MOTABHAL MOTILA'L, Prarvwrr, 6. Tae SURAT CITY
MUNICIPALITY axp ANOTHER, DEFENDANTS.”
Pyragtice~—Irocedure—Amendment of plai nt—OriginaZ form of pluint

- the test of jurisdiction,”

A plaint praying for a declaration that a certain tax was illegal and also for damages
for illegal entry into the plaintiff’s house was prosented to the Court of the First Class
Subordinate Judge of Surat, The Judge amended the plint by striking out the
pmtmn “regarding the reliefs other than the relief for damages,” and then holding
that the claim for damages would lie only in the Smdl Causo Conrt, returned the
plaint for presentation in that Court,
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04, that the Subordinate Judge wasnot justified in veturning the plaint af that
stage of the proceedings, The shape iu which the suit was originally instituted is the
test of jurisdicion. .

Rreyprence from T, Hamilton, District Judge of Surat, under
section 646B of the Code of Civil Procedure.

The facts ave sufliciently stated in the following reference s

-

“T have the honour to rvefer for the orders of their"Lordships at
the instance of the plaintiff, Mr, Motdbhai Mitildl, a plea?der of this
Cowrt, o plaint filed by him first in the Court of the Pirst Class
Subordinate Judge, who returned it (on the ground of want of juris-
diction) for presentation in the Court of Smajl Causes, and then in
the latter Court, the Judge of which returned it on the same ground,
viz., want of jurisdiction, for presentation tn the former Court.

€2, The suit is for a declavation of the illegality of the Surat
muuicipal house-tax recently sanctioned hy Government and for
damages on account of an alleged illegal entry into plaintiff’s house
by an officer of the Mumicipality for purposes conneeted with the
imposition of the said tax. '

“3. 'The Subordinate Judg‘e,;g ‘5\1@135‘.{ =~in reasons seb
forth in his judgment, struck out., asa’ 4 pamapd-
ing the reliefs other than the relieF g 21 ting that
the claim for damages would lie only ﬁ"_';u .l Cause Court,

returned the plaint for presentation in that Cowrt.

“4. T think it is obvious that-he was wrong in so doing, for after
exercising jurisdiction by amending the plaing, he could not aver
want of jurisdiction with vegard to the plaint so amended.

“5. The plaint as oviginally filed Ly plaingiff is certaiuly uot one
which o Court of Small Causes can entertain, and, therefore, in my
opinion, the suit should be remanded to the Court of the Subordinate
Judge, First Clags, for disposal on its merits.”

Hormasji €. Coydjr Lanicu s curice) for the plamtaft.

Keishnaliid M. Jhivert (umdeus curie) for the defendants.

Pirsows, J.:~-The claim was 1ok one within the cognizance of a
Court of Small Causes, and the plaint was properly presented to the

Suhordinate Judge. The latter should have heard and determined
“the case, The fact that in the course of the heaving he found that
the plaintiff was not entitled to tlie declavation, Int only to damages,
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would not justify bim in returning the plaing at that stage of the
proceadings. The chape in which the suit was originally instituted
is the test of jurisdiction.

We rgturn the record and direct the Subordinate Judge to
proceed with _and determine the case. Costs of all proceédings
subsequent «to the order of the st October, 1894, to be costs in the
cause,

Ovder aceordingly.

APPELLATE CIVIL,

Befove M. Justice Parsons and Mr. Justice Candy.

SAYAD ABDUL HAK SARDA'R DILER JUNG BAHA'DUR, ¢.LE,
(or16INaT PraINTIFE), APPELLANT, v. GULA'M JILA’NI vaxap IMDA'D
ALIKHA'N AND aNOTHER (ORIGINAL DEFeypants), Reseonpents.® .

PracticsPariies ~Defendant who Las assigned interest—No vight fo be made co-
plaintilF—Plaintt Fithout vight of aclion—Atlempt to remedy defect by joining
others inahom right supposed 1o lie—Civil Procedure Code (dct XIV o £1852), See,

27— Movigage — Redemption after the expivy of o term—Right of redemption and
Joreglosvre co-catensive—Power expiressly given to the mortgagee to call in his maney
before the expiiy of the term—Stipulation uniluleral and vid of consideration—

" Right lo vedzem fetlered by confining gt to a parlicular time or fo @ particular
description of persons—0ppressive cmd U msonabh* restraint on the right of
predemption.

A defendant who has assigned all his rights in the subject-matter of the suit, and
hag no longer any interest in it, has na right to ve made a co-plaintiff,

A plaintiff who has no right of action when he brings his snit cannot remedy the
‘defect and acquire the right by joining with him persons who have the right of
action,

The right of redemption and the ':c'xght of foreclosure are alwa.ys' co-extensive,

and from the: postpencment of the former the Court will infer an intention to
postpone the latter in the absence of express provision on the point; whexe there
i guch express provision, giving the mortgages power to foreclose at any time,
any stipu‘,aiéiau postponing the mortgagor’s right o redeem is unilateral and void
of consideration.

A Court of Equity will not enforce any agreement in restraint of the right of re-

demption which is oppressive and unveasonable as giving the mortﬁaffee an adva,ntage

not belonging v the contract of mort_age. -

A mortaagor cannot, by any contract entered info with the mortg,ngee at the time
of the mortgage, give up his vight of vedemption or fetter it in zmy manner by con,
fining it to & particular time or a particular deseription of persony,"

* Appeal, No. 155 of 1893,
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