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APPELLATE CLVIL.
Before My, Justice Pardons and M. Justice Candy.
{BA'PUJI JAGANNA'TH 4ND ANOTHER (ORIGINAL APPLICANTS),
APPELLANTS.®

Wrill—Execution—dAitestation by tno witnesses—Indian Succcssion det (X zflSGS),
See, 50— Hindw Wills Act (XX T of 1870), See. 2, Cis. (a) and oW,

The Hindu Wills Act (XXT of 1870) applies seetion 50 of the Indian Success-
ion Act (X of 1865) to those wills only that are mentioned in scotion 2, clanses
(3 and (B), of the former Act. ' )

Arreat - from the decision of G. MeCorkell, District J udge of
Almedabad, in the matter of an application for 1)1'0\)ate.

Bépuji Jagannath and Govindldl Kasandds applied to the sttuct
Court at Ahmedabad for probate of a will executed on the 15th June,
1892, Ly one Harjivandds Parshotamdas, who died on the 3rd
November, 1894,

Citations were duly issued to the persons interested inthe property
of the deceased, but no caveats were enfered.

The Judge rejected the application on the ground that the will
was not attested by two witnesses, as required by seetion 50 of the
Indian Succession Act (X of 1865).

Iu his judgment he said i~

.

“Three witnesses have heen examined, aud they depose that the will propounded is
eutirely in the handwriting of the deecased testator and is attosted by one wilness
only,

3 * #

“eetion B0 of the Indian Succession Act regnives that tho will shall be wttested by
1wo or more witnesses.

“Before the passiug of the Hindu Wills Act no par Lxu(LLr formalities were required,
and it was nut even necessary that a will should be signed and attested. In Bowmbay .

* Appeal No. 92 of 1895,
(1) Section 2 of the Iindu Wills Act (XXT of 1870) is as follows ;—
2. The following portions of the Indian Suceession Aet, 1865, numely, scotions 46, 48, 48 50, 51,
Boand 67 to 77 (oth inclusived . ., . . . shall notwithstwding anything contnined in sees
tion 331 of the said Act, apply—

() toall wills and codicils made by any Hindn, Jaing, Sikh, or Duddhist on or after the first day
of September one thousand eight handred and seventy, within the sald terrisories or the focal
limits of the ordinary original civil juvisdiction of thie Jligh Courts of Judieature at Madras and
Bombay; and :

) to all sueh wills and codicils made outside those territoricz and limits so far as relates to
fnmoveable property situated within those texvitorics or limits,
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a nuncupative will made in 1871 affer the Hindu Wills Act came inte force was
held to be valid —Bhugavan Dulabh v, Kdld Shankar, 1L, B., : Bom., 641,

“Tn the present instance, bowever, the testator has made an attempt, but an in-
eomplete one, to carry out the provisions of the law and has failed. In Fernaades v.
Alves; L L. R., 8 Bom,, 832, it was held that the actual signature of at least two
witntsses must appesr onthe face of the will. This raling was followed in Nitye
Gopal Sirear v, Nugendrenath Mitter, 1. L R., 11 Cale., 429.”

The apvlicants appealed.

Notice of the appeal was issned to the J udge, and the record and
proceedings were sent for,

Bhaishanker Ndndbhai appeared for the appellants (original
applicants) :— The Hindu Wills Act (XXT of 1870) makes the Sue-
cession Act applicable only to Hindu wills (1) executed within certain
local limits or (2) relating to immoveable property within those limits.
This will does not £all within either class and, therefore, section 50
of the Succession Act does not apply. The willis, therefore, valid
although not attested by two witnesses.

Parsons, J. :—The Hmdu Wills Act (XXT of 1870) applies sect-
ion 50 of the Indi T ieession Act fo those wills only that are men-

tioned in g ses (a) and (b) of the former Aet. The will

S ———— . . .
in quest: will.  'We reverse the order of the District
Judge and re.. application to be disposed of according
to law.

Order 5eoversed.
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Before Mr. Justice Pavsons and . Justice Concly,

MOTABHAL MOTILA'L, Prarvwrr, 6. Tae SURAT CITY
MUNICIPALITY axp ANOTHER, DEFENDANTS.”
Pyragtice~—Irocedure—Amendment of plai nt—OriginaZ form of pluint

- the test of jurisdiction,”

A plaint praying for a declaration that a certain tax was illegal and also for damages
for illegal entry into the plaintiff’s house was prosented to the Court of the First Class
Subordinate Judge of Surat, The Judge amended the plint by striking out the
pmtmn “regarding the reliefs other than the relief for damages,” and then holding
that the claim for damages would lie only in the Smdl Causo Conrt, returned the
plaint for presentation in that Court,

* Civil Roference, No. 11 of 1893,
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