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•U'lien he entered into the agi’eementj accepted as sufficient, namely, 
the amount to bo paid by the Executive Engineer less 10 per 
cent., and we see no reason -why he should recover more. In this 
view Rs. 276-10-9 must be deducted from the Rs. 431-14-5 de­
creed by the District Judge, and the plaintiff will have a decree 
for the balance Rs. 155-3-S.

We allow the appeal, and, disallowing the cross-objections, set 
aside the decree of the District Judge and restore that of the 
Subordinate Judge with costs of the appeals both in the'.lower 
appellate Court and in this Court on the plaintiff.

Decree reversed.

APPELLATE CIVIL.

B efore S ir  C. Farran , Kt.^ C h ie f Justice, and M r. Justice F  arsons.

1896. YASUDEO B H IK A J I JOSIII ( o b i g i n a l  D e f e n d a n t  N o . 11), A p p e l l a n t ,  v. 
Jamiari/ IG, B H AU  L A K S H M A N  R AV U T a n d  o t h e k 3  ( o h i g i n a l  P l a i n t i i t f s ) ,  Eks- 
--------------------- roNDENTS : BIIAXJ L A K SIIM A N  E A Y U T  a n d  o t h e r s  ( o r i g i n a l  P l a i n t ­

i f f s ) ,  ArrELLAN TS, V. E A M C IIA N D E A  B H IK A J I JO SH I a n d  a n o t h e r  
( o r i g i n a l  D e f e n d a n t s ) ,  R e .s p o n d e n t s .*

M oH goge— Sttle— Condilionsfor rei'.uvchase.

Tlio i)laintiffs sued to redeem !in alleged mortgage iiiailo in 3 S23 by tlioir ancestor 
to tlie ancestor of the defondant. The alleged mortgage recited a pTcvions niortgag-o 
imder which the morfcgagoc Gopal Gokhalo was in possession, and it stated that a sale

• had been contemplated, hut the ]iartic3 conld not agree as to priec, hut that they liad 
jiow settled it at Rs. ]25 and the araoiint due on the mortgage at Us. 200, and that the 
following arrangement w'as comc to, that if \\ithin four years the mortgagor paid 
Hs. 125 with interest, ho should get hack the land ; if not, that the land should he the 
absolute property of Golvliale.

■ Held, that this was not a mortgage but a sale. It was an agreement which put an 
end to the previously existing mortgage. A mere stipulation for repm’chaso does not 
make a transaction a mortgage. To make a mortgage there must bo a debt, and here 
there was no debt, nor was the property here conveyed as security.

Cross second appeals from the decision of Rd,o Bahd-dur Y. V. 
Wagle, First Class Subordinate Judge of Ratnagiri with appellate 
powers, reversing the decree of Rdo Sdheb V. K. Sovani, Joint 
Subordinate Judge of RAjapur.

* Cross Second Appeals, ]K'os, 103 and 253 of 1895,
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Suit for i-eclempfcion. The plaintiff alleged that in 1823 the 
lands in question were mortgaged by their ancestors Krishnaji and 
Arjun to the first defendant's father Gopal Gokhale and that the 
mortgage-debt was now paid off.

At the trial the original of the alleged mortgage was not pro­
duced by the mortgagee, and the plaintiff was allowed to put in a 
certified copy. The following is a translation ;—

“ (Salc-deed)

“  Shri (i. e. Prosperity, &c.).

“  Pcacc—tlic lunar date the 7th of Shrdvan Shiidh o£ the Shake year 17i5in the 
-cyclical year named Sxiblii'iuu (I3bh August, 1823). On that day (this) deed o£ sale, 
‘i, e., mirdspatra, is given in writing to RaJjeshri Gopal Anaut Gokhale Murakar 
Mahdjan (of) majrc Holivdale Karyat Mithgavne, by Krishnaji Niiik and Arjunji 
Naik bin Harji Naik Ravut of majre Maldkhin Karyat aforesakl. I give this deed of 
sale, i. e „  niirrfspatra, in writing as follows :—There are my thikilns at the above- 
mentioned raajre (i. e., village) which have contimxed viniuterruptedly. Out of them 
my own mirdsi field, Kagur field, together M'ith salt batty ground, and together with 
‘ Temba field’ situate at majrc Kuveshi were formerly given (in mortgage) in the 
Shake year 1739 (1817-18 A . D.) by a mortgage-deed for Rs. (170) one hundred and 
seventy given in writing in the names of yourself and Lakshnaan Narayan Desai, 
-according to which you have been carrying on the valuviit (t. e., management) tliereof,
■ and as mentioned in the former deed a mirdspatra (i. e „  a title-deed of mirAs) was to 
Lave been given in writing ; but as you and myself could not come to aa agreement as 
to the pricci the same was not given in writing. Now by your and my consent tlio 
price has been settled, and I give (a letter is missing) in wi’iting, the particulars whereof 
are as follows :—

“] , The above amount due to you (letters missing) and the balance settled on acconnfc 
of interest up bo this day is (lls.) 30, makhig together Es, 200, whicli is tlie amount 
payable (to you). Out of them the price (letters missing) (made) payable on the 
(mortgage) deed is (125) one hundred and twenty-five rupees. If I pay the same with­
in five years, I will pay your amount with interest at the rate of three-quarters of a  
rupee (per cent, per month), and redeem the field. Therein (that ia, in the account) 
you are to give me credit for whatever produce th.e field may yield ; you are to give 
me credit (for the produce) after deducting the Government (assessment). If I fail 
to pay the amount within five years, then as mentioned above the fields have (will) 
•become your miras (i. e., jiroporty by mirasi rights).

“  75. The romaiuing seventy-five rupees due to you are made payable on personal 
security. I will pay these within one year as moneys carrying no interest, or I will 
give you my own (field called) ‘ Khavletil shot ’ itself.

“ Such is the agreement given in writing ascording to which I  will act. I will nofc 
fail to do so. The handwriting of Atmaram Bahlrav Karkarc,’*

V a s u d e o



__ The Subordinate Judge dismissed tlie suit, holding that the
V asxjdho property in dispute was not mortgaged and that the claim was - 

time-barred.
On appeal by the plaiutiffsj the Judge reversed the decree and 

passed a decree directing the plaintiffs to redeem the lands on 
payment of Rs. 200 to defendants within six calendar months, 
and in default to be foreclosed for ever.

Defendant No, 11] and the plaintiffs preferred cross second 
appeals,

Ilanehshah J. Talei/arhlian, for appellant (defendant) in Second 
Appeal No. 103 and respondent in Second Appeal No. 253 :—  
The certified copy is the only evidence of the alleged mortgage; 
and it cannot prove the transaction under section 9 0 of the Indian 
Evidence Act (I of 1872). A certified copy cannot prove the 
genuineness of the original documentj though it would be a very 
good evidence of the contents thereof.

[Fae,raNj|C. J., referred to Klietter CJnincler IfooJcerjec v. Kheiter- 
T a u l  SrecteriUno^^K]

We contend, however̂  that the transaction in dispute is a sale 
and not a mortgage  ̂and that the plaintiff is not entitled to redeem 

j — Subhabhat r. TasuclcvbhaP  ̂ and Bapuji y.jSenavaraji^^K
Karayan V. Golchale for respondents (plaintiffs) in Second 

Appeal No. 103 and appellants in Second Appeal No. 253 :~The- 
defendant will not produce the original of the mortgage, and we 
are compelled to put in the certified copy which we obtained in. 
the year 1882.

The construction put on the document by the Judge is correct.. 
The transaction is a gahdn-lahdn  mortgage. The document clearly 
mentions that, if the money be not paid in timê  the transaction

- ‘ is to become mir^s. This is a galidn-lalicm condition, which can­
not be given effect to. Further, the document stipulates that, 
after the expiration of the period of five years, the mortgage is 
to keep account of the proSts. The transaction in Subhabhat v.

. Yasudeobhai'̂ ^̂  was a sale liable to be converted into a mortgage.
(1) I. L, K., 5 Cal., 886. (2) I , L, E,, 2 Bom,, 113,

3̂) I . I,, 2 231.
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The transaction in Bapuji v. Senavarajî ^̂  was an out-and-out 1896.
sale. The clause in Bamji v. Ohinto'-̂  ̂ was similar to the clause Vasudeo
in the present document. Bulir.

Paesons, J. This suit was brought by plaintiffs to redeem 
an alleged mortgage of the year 1823 passed by an ancestor of the 
Bavuts (plaintiffs) to one Gokhalê  whose rights were purchased 
in 1833 by the Marathes through whom the appellant (defendant 
No. 11) claims:

It appears that the defendant No. 1 (a member of the Golchale 
family) produced in the course of some criminal proceedings in 
18S2 the original deed of 1823, and the plaintiffs obtained a certi­
fied copy of it. This they now have filed as secondary evidence 
of the deed itself. They are entitled to do this, as the defendant 
No. 1 does not and will not produce the original.

It was, however, contended on behalf of the defendant No. II 
that the presumption to be drawn, under section 90 of the Evidence 
Act, as regards the genuineness of ancient documents should not 
be drawn in the case of this copy. The decision of Wilson^ J,, in 
the case of Khetter Ghunder Moohevjeex.Khetter Paid Sreeferuf nô ^̂  
is opposed to the argument,, as also are some remarks in sec­
tion 621 of Taylor on Evidence (8th Ed.) It iŝ  however, un­
necessary in tlie present case to elaborate the point. We have 
only to determine whether the plaintiffs have a right to redeem.
They can only have that right if there is a mortgage still subsist­
ing. The document is put forward by them as the mortgage 
and they are bound by its terms. It does not purport to be a 
mortgage at all but a sale-deed. It recites the fact of a previaus 
mortgage in 1817-18 for Ks. 170 under which Golchale was in 
possession, and it states that although a sale had been contem­
plated, it had not been effected, because the parties could not agree 
as to the price of the lands mortgaged. It goes on to say that 
now the price of the lauds has been settled at Rs. 125 and the 
amount due under the mortgage at 11s. 200, and the following 
arrangement is come to. If within five years Eavut paid lls. 125 
with interest, he should have back the lands, G okhale accounting

U) I. L. 11., 2 Bom., 231. (-> 1 Bout. H, 0 . ricp., ]99,
(8) I. L. R., 6 Cal,, 830.
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for ilie profits; if he did not so  ̂pay, the lands should bo the 
absolute property ol'Gokhale. The Rs. 75 bakiiicc Avero to be 
paid in ono year; in default  ̂ another field was to be given to 
Gokhale.

It seems to us that by this agreement the parties put an end to 
the mortgage that was subsisting at its date and substituted 
for it the agreement in question. This latter agreement is not 
a mortgage. It extinguished the mortgage-debt, so that after 
its execution Grokhale could no longer have enforced payment of 
■what was due to him. A mere stipulation for repurchtise will not 
make a ease one of mortgage. To make a mortgage there mast 
be a debt, and here there was no debt. Moreover, tlie property 
was not conveyed to Gokhalc as security for the payment of the 
Rs. 125, but it was to be his, unless that sum with interest was 
paid within five years. The sum of Rs. 125 was the actual 
value of the lands ; it was a fair price for the absolute purchase, 
and we find that the parties carried out their agreement, for the 
money was not paid, and in 1SS8 the lands were transferred to 
Gokhale ê name in the revenue books. We are unable to distin­
guish this case from the case of B/uni v. which follows
UapiLji v. Senavnrajî ~K

We, therefore, reverse the decree of the lower appellate Court, 
and restore that, of the Court of first instance, with costs on 
plaintifis throughout.

Decree reversed^

' m

(1) P. J., 18S3, p. 253. (2,' I. L . B., 2 Bom., 23],


