TOL. XX I BOMBAY SERIES.

ORIGINAL CRIMINAL.

Before 21)\ Jiistice Sti‘cicliey,
QUEEN-EMPPVESS V. VISEAM BABAJI.

Edilcnce— Confession—Siaiouient of jfruoncr 'Made lefore iiviuli'*—Statement of
j)riso)ier made in the course of or after iiujmrij— Criminal ~Procedure Code

{Act X 0/1882), Secs. 164,361, 533.

The scotioiis comprised in Chapter X1V of the Criminal Procedure Code (AciXof
1882) (except section 155) do not apply to the Police in the Presidency towns, and
consequently a statement or confession made to a Presidency Magistrate does not como

ivithiii section 16i and the procedure prescribed in regard to the I'ccording of state-
ment.s or confessions by that section, and (by reference) section 364 docs not apply to

statements and confessions i-ecorded by a Presidency Magistrate before the commence-
ment of the trial. But sucli statement or confession though not talcon under section.
3G1 is admissible in evidence against the prisoner.

Queen-Enipress v. NUmadhih (1) followed on this point.

During an inquiry before a Presidency Magistrate after the evidence for the pro-
secution was talcen, the Magistrate examined the accused under sections 209 and 342 of
i;he Criminal Procedure Code (Act X of 1882). The accused was examined in MartUIii,
<but the questions and answers wore recorded in Eng'lish. The Magistrate deposed at
the trial that it was the invariable practice in his Court to take do.vn depositions
in English and that he coiild not himself have accurately recorded the prisoner’s
statement in Mardthi. He also deposed that the statement was correctly recorded
in English,,and timt each gxiestion and answer wlieu rocoidod was interpreted to the
accused in MarAthi, and tliat the accused then made his mark at the end of the
recorded statement. He further stated that there wero at hand native subordinate
officials of bis Court wlio could have recorded the statement in MarAthi, but that he
Jiimself liad not sufficient knowledge of MarAthi as to ljoable to read what was WTitteu
by such a subordinate, or to satisfactorily check or test the correctness with wliich ih

yepresented tlie statement made by the accused,

1ZeZcUhat, assuming that it was practicable to record tlie statement in M;.rathi, and
that consequently it was iri’cgular, with reference to section 304 of the Code, to record
it in English, the statement was nevortlieless admissible in evidence under section 533,
the irregularity not having injured the accuscd as to his tlefonee on the merits.

Jai 2sarai[an 'Rai v. Q,ueen'JSmj)ress (2i dissented from.

The accused was tried on a cliarge of murder. In the coiirac
of tlie trial, counsel for the prosecution, tendered in evidence two
Btateraents alleged to have been made by the accused in the pre®*
2ence of Mr. Hamilton, Second Presidency Magistrate. The firsfc
of these was made on tha 28th February, 189(), before the com-
mencement of the inquiry which resulted in tiie cijinmitraent

(1. L.R, 15 Cab, 595. (2 1. L.R., 17 Cal. 8 2.
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of the accused. The* second was made on the 29th February
during that inquir}?- , after the evidence for the prosecution had
been takenj and when the accused was questioned by the Magis™
trate under sections £09 and 342 of the Criminal Procedure
Code (Act X of 1882). The statements were recorded in the

English language™ but the accused spoke and w'ss examined in.
Marathi.

Zmg (Advocate General) and Scnjani for the prosecution.
Roberfson for the accused.

The followino' evidence was given by Mr. Hamilton with
reference to the taking of these statements —

I am Scfoncl rvesitlcncy Mngistiato. Tlin pvifoiior made a statement to me on tlsc

28tli rclimavy, 18DG, | recorded it in qucstiou and answer. It lias been correctly
recorded iu English, He spoko in MarAtlii. It was interpreted to liim eorrcctly.
Questions were puttoliim in Mai’Atlii. Tlio answers wcreiu MarAtlii and correctly
talcon down iuEnglishi | don’t think | conld myself have corrcctly taken it do“™n ir.
Marflthi. In my Court tho invariahlo practice is to lake the deposition dawn iu
English.

* At the conclusion of the evidence for the prosccntion, 1 questioned the accuscd, |
recorded his answers in the same A¥ay. That is, at the end of the inquiry before me.
I don't think that with any pretence to accuracy | could have myself recorded the
statements in ManUhi. 1 can read Mardthi. | can write very imperfectly. 1 don’t
think | have written it for t“\venty years at least.

“ As regards the statement of the 2Sth Febnuuy, each question and answer was.
interpreted to himilfroni English into MarAthi. The same thing was done in regard
to the latter statement. When this had been done, he made his mark. The inter-
preter could have lakindown the first statement in Marathi. The second statement
could lavo boon taken down in Mar£lihi by a snbcrtlinate of the Court. 1 canread .
MarAthi. If a subordinate had written down the prisencr’'s statement in Marathi,
I could not have read what he wrote, sowell, or checked it independently so as to satisfv
myEclf that lie had correctly recorded what the prisoner had said.”

Eolerlsori:—The statements are not admissible in evidence not

being recorded in Narayan Uaiy. Q,iicen-Bmp'css™ K
Section 164 of the Criminal Procedure Code (Act X of 1882) docs-
not apply in the Presidency towns— y. jVilvia-

{IINiUvy Qieen-Jdimypfess v. Viran @ ; Beg. v. Sivya (i).

(@ I. L. R., 17 Cah, 8G2. @ 1. L. U., 9 Mad., 224.
'2) 1, L. E., 15 Cal., €05. @ 1, L, K., 1 EomA 219,
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Lang (A.dvocate General) eonircv. He citod JETpress v,
Vaimbllee 0)j Lalchand v. Queen-Emjirdss ; section 533 of tlie
Ci'im'nal Proesdiire Cjda (Refc X of 1832).

Steachey, J. 'The Advocate General™ on behalf of the Crown,’
has tt™udered In evidence two statements purporting to have
been made by the prisoner Visram Bahaji in the presence of
m\Vi. Hamilton, Second Presidency Magistrate. Tlie first of these
was made on the 28th Pebruary™ 1890, bef ore the commencement
of the inquiry in which the prisoner was cominitfced for trial.
The second was made on the 29th February during that inqgtiiry,
after the evidenca for the prosecution had been taken, and
ajjpears to have been made in an examination of the accused by
the Magistrate under section 20} and section 342 of the Code of
Criminal Procedure (Act X of 18S2). Each of tlie two statements
is in the form prescribed by section 36 4* cxcept that the rpiestiona
and answei’s are recorded in English™ and not in jMarathi, which
iIs the language in which the accused was examined. Mr.
Hamilton has been called and examined as a witness. He states
that he does not think that he could have himself recorded the
statements in Marathi with any pretence to acciiracy.” He
esays that he understands Mardthi, and that he took down the
statement of the prisoner correctly in Englisli, accol'ding to the
invariable practice of his Oourt. On each occasion an interpreter
was present, and as each question and answer was recorded In
English, it was retranslated back to the prisoner in Mard"thi, and
he acknowledged that what was so put to him correctly expressed
his meaning, and made his mark on the document at the end
with his ovih hand. Mr. Hamilton further says that on both
occa-sions there were at hand native subordinate officials of his.
Court who could have recorded the, statements in Manlthi. But
he adds that, although he is able, to some extent, to read Marathi,
he could not do so well enough to read what such a subordinate
might have written, and satisfactorily check or test the correctness
with which it represented the statement made by the accused.

Mr. Eobertson, on behalf of the prisoner, ohjeets to both the
statements tendered by the Advocate General, on the ground that
they are not admrtnible in evidence. As regards the -statement

(M 1. L.R, 5 Cal., 826, at p. SHO ™1.L.R. 18 Oal,
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. made on the 28th February, he contends that, if it is regarded as

Queen-  having hoen taken under section 164 of the Code, the' second

| §peess paragraph of that section requires that it should be recorded in

v iast;aa:-al:l\i/! rparlngr provic!ed in section 364, and that as it was not
proved that it was ™ not practicable” within the meaning of the
latter section to record the examination in Marathi”™ the Magistrate
was not authorised to record it in English. Mr. Robertson further
contends, upon the authority of certain cases which he has cited,
that the irregularity in the method of recording the examination
could not be cured by applying* the provisions of section 533.
Mr. Robertson farther argues, on the authority of the decision of
the Full Bench of the Calcutta High Court in Queen-Empress
V. Kilmadhnh Mitter that section 164 of the Code of Criminal
Procedure does not apply to the statements recorded by Magis-
trates in the Presidency towns. | should mention that the
statement does not purport, on the face of it, to have been recorded
under section 164, and that the memorandum made by the Magis-
trate at the foot of the record of the statement is not in accordance
with the last paragraph of that section, as it omits to state that
the statement was read over to the person making it and.
admitted by him to be correct.”

I shall deal first with the last point, which applies only to the
statement recorded by the Magistrate on the 28th February. It
appears to me that the decision of the Full Bench of the Calcutta
High Court is, so far as this point is concerncd, cxactly applicable
to the present case, | agree with Mr. Justice Prinsep in his note
to the heading of Chapter X1V of the Code and again to section
155 that the grounds of the decision of the Full Bench equally
apply to Bombay. The first paragraph of section 161 shows
that the section does not apply generally to all statements or
confessions made to a Magistrate, but only to statements or con-
fessions made to him, either during or after “an investigation
under this chapter;"” that is to say, either during or after an
investigation by the police under Chapter X1V. But section 1
(«) of the Code provides that, in the absence of any specific
provision to the contrary, nothing in the Code (and, therefore.

@ I. L.E., 15 Cal,e93.
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nothing in Chapter X1V) shall apply to the police in the towns
of Calcutta and Bombay. As there appears'.’ to be no specific
provision to the contraiy, it follows that Chapter X1V (except
section 155, as to which see Queen-Empress v. NilmadJnivV-") does
not apply to the police in the Presidency towns; and consequent-
ly a statement or confession made to a Presidency Magistrate
does not come within the words of section 164 : “ a statement or
confession made to him in the coursa of an iuvestigation under
;this chapter or at any time afterwards/™ If that is so, then the
procedure prescribed in regard to the recording of statements or
confessions by section 164 and (by reference) section 364 does not
apply to statements or confessions recorded by a Presidency
Magistrate before the commencement of the trial.

The question then arises™ whether the statement or confession™
though not taken under section 164, is admissible in evidence.
The decision of the Calcutta Pull Bench is a direct authority in
the affirmative. The Court there held that it being proved that
mthe whole of the statements contained in the documents were either
the actual words spoken by the prisoner, or were accepted by
him as representing the true meaning of what he had said, and as
the whole document is signed by him with his own hand, the
=whole of the admissions contained in the document were strictly
proved to have been made by him, and were admissible against
him under the Indian Evidence Act.” The judgment specially
refers to section 26 of that Act. In the present case the state-
ments contained in the document were not “ the actual words
spoken by the prisoner,” bat the evidence of Mr. Hamilton satis-
fies me that they were *accepted by him as representing the
true meaning of what he had said¥~and ~Hhe whole document
is signed by liim with his own hand.”: | think that | ought to
follow the decision of the Full Bench, with which | agree, and 1,
therefore, over-rule the objection as to the statement made on
the 28th February, and I admit the document tendered by the
Advocate General.

I now come to the statement recorded by the Magistrate in the
course of the inquiry, on the 29th February. There can be no
doubfc, in regard to that statement, that the provisions of section

(1) 1IL.R., 15Cal.,atp. GOG.
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364 of the Code were applicable. The first c|uestion iSwhether
it WaS not practicable to record the statement IUu Mai'athi.
ETavino- recard to IMr. Hamilton’s statement that he could nob
write Marathi with any pretence to accuracy, | am satisfied that
it was not practicable for the Magistrate to personally record the
examination in that laiignnge. Mr. Eobertson, however, contends
that there is nothing to show that it was not practicable for the
examination to bo recorded in MartUhi by a native subordinate.
On the other hand, the Advocate General contends that the
record, under section 364, must be made by the Magistrate per-
sonally, unless ho is pliysically disabled from doing so, 1 think
that Avould be going too far. The second paragraph of section
364 requires the Magistrate to certify that “ the examination
was taken in his presence and hearing ;” it docs not require a
certificate that it was recorded by his own hand. The third
paragraph speaks of cases in wdiich the examination of the
accused is not recorded I>y the Magistrate or Judge lumsellV’
and not of cases In which the Magistrate or Judge is physically
disabled from recording the examination himself. The recent
decision of the Calcutta High Court in Clncen-Jhtprc&H v. llauii
distinctly implies tliat a moMirrir may record a confession
or statementj under section 364, in a case whei'o the only dis-
ability of the Magistrate is tliat he cannot write the language
well. In Fcl'oo Ma/ilo v. T/ie Empress a confession waa
recorded before a Deputy Magistrate by one of his clerks uiidel’
section 164, but the Court docs not sny in its judgment that this
was irregular. In Quccn-EiDp'css v. BitchanafM it was held
Ihat the Mfigistrate was justified in recording the statenienfc in
Hindustani, as the statement was made on a close holiday, and
there was no native official at hand to record the statements oi'
the appellants in their own tongue.’” Mr. Justice Tyrrell says
that "Hhe exception is when the statement is made to an officer
who cannot record it in Hindustani, and has not at hand the means
of getting it so recorded. It is a question of fact in each case
whether an amanuensis could or could not readily be liad to
jecord the statement in Hindustdni.’~ That implies that if a

a) I. L. E., 22 Cal, S17. @ 1. L.1>, 14 Cal., 539.

~g) Allaljuljad Wcelvly Notes”™ 1S91, p. *35.
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native official ov amanuensis had been obtainable” ifc ‘would have
been practicable ” within the meaning of the section %I to
record the statement in Hindast™ni. In the present case, the
Magistrate has deposed that the statement could have been
taken down in Mardthi by a subordinate of his Court. Assum-
ing, however, that it was practicable to record the examination
in Marthi® and that consequently it was irregular to record
it in English™ the further cjuestion arises™® what is the elFect of
the irregularitj®, having regard to the concluding words of
section 533 ? Upon this point Mr. Robertson referred to Jai
Narayan Rai v. Queen-3mpress"”\ the passage at pp. GO07-60S of
the report of Queen-Fynij:)l'ess v, Nihna(lhu'b'*\ Qneen-1"mp'es,s"
v. l'iraii  and Tieg. v. Shivta The first of these decisions
has been doubted in Lcdchand v. Qiieeii-B3mpress'»>.  With all
respect for the learned Judges who decided the case of Jal
Narnyan Rai Vv, Queen-Emprcss, | cannot agree with them that
the scope of section 533 is limited to any particular kinds of non-
compliance with section 36-i, that a neglect to sign the confession
or the certificate or to certify the facts requiring to be certified
would be an NMomission” curable by section 533, but that a neglect
to record the examination in the prisoner's own language would
be an infraction or direct violation,’> not curable by the
plainest evidence tliat the f)risoner had not been injured as to
his defence on the merits. Neither the language nor the object
of section 533 aj)pears to me ,to justify that distinction. The
mpassage cited from the Full Bench decision is an oliter cUctmn nob
necessary to the decision, and not going beyond the expression
of very grave doubts. Tlie Madras case is, in my opinion,
inapiDlicable, It merely lays down that section 533 does not apply
where there has been a total and not merely a partial non-com-
pliance with the provisions of sections 164 and 361. The case of
Reg, V. SJiivra IS also inapplicable. Hc was decided with reference
.to a different question arising under the Criminal Procedure Oodo
of 1872, 1 agree with the opinion expressed by Sir John Edge,

C. J., andMr. Justice Blair in Qiieen-Umjiress V. that “"Hhe
a) I.L. E., 17 Cal., SG2. @ 1.L.B, 1 Bom., 219.
(2) T.L. R., 15 Cal., 595. G T.t. R, 18Cai., 5i9.

@ I.L. E., 0 Mad., 224. ©) All. Weekly Is"otes (1892), i> QO
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object of section 533 was to prevent justice being frustrated
by reason of the Magistrate not having fully complied -with the
provisions of section 164i or of section 364/” In that case the
Magistrate took down the confession in English, though he could
have taken it down in the vernacular. He deposed that he had
re-translated it, Avord by word, to the accused, who had aclmow*
lodged it to be correct, and had made his mark at the end. The
confession was attested by the Magistrate in the usual way. It
was held to be admissible in evidence, the error not havings
injured the accused as to liis defence on tlie merits. The case of
Queen-Eniiiress v. Bachanna, to which | have already referred in
conncction with another point, is an authority to the same effect.
In the present case, even assiuning that the examination of the
accused was irregularly recorded in lilnglish instead of Marathi,
I am satisfied by Mr. llannlton”™s evidence that the accused was.
not injured as to his dcfenco on the merits.

For these reasons | overrule the objection as to tho statement
made on the 29tli TTebruary, and | admit the documcnfc. It will
be obvious that the same reasons would equally justify the
admission under section 1Gl of the statement made on the 28th
IFebruary if section 164 were held applicable to that statements

ORIGINAL CIVIL.

Before Sir C, Farran, Kt,, Chief Justice, and Mr. Justice Camh/.

LUXUMON NX\NAPATIL (original Defehdant), An>ELLANT,v. MOROBA
EAMOETSHNA and axothkr (original Plaintuts), Eespondents.*

Civil Pi'OQBcluve Code {Act of 1882), Sec, 379—StiH for injunction or dcunage®

— Payment into Court hij defendant io Z2I<Nintiffs' claim— Costs in such case—
Costs—Practice—Procedure.

The plaiutiEEs sived alleguig ccrtaln windows lu thuii- liousc 1O ha anciout windows
and complaining that a 'bulldiug in course of ercction by tlio cofoudaut would, \vhen
completed according to the building plan, obstruct the light through the said wuidows.
In his written statement the defendant denied that the plaintifl'a’ windows were ancient
and that the iilaintiffs were entitled to the light and air as an ee8aN®L At the tima
of filing liis written statement the defendant paid into Coixrt the sum of Rs, 290 which

Suit No. 517 of 1895 ; Appeal Nc. 921..



