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ORIGINAL CIVIL,

‘Before Sir Clurles Surgent, Lnight, Chief Justice, and M. Justice Farran.

MANCHUBHAI NAVALCHAND (onteival Pramveiss), Appmrrsxt, » 180t
" JOHN H. TOD 4AND ANOTHER (oRIGINAL _DEFENDANTS), RESPOSDENTS.® Decenber 14.

Plneipal and ayert—Consiynment for sale-—Unauthorized sale by agent Lelow
: linait—Aleasure of damages. )

JThe measure of damages, in a case where an agent has in breach of his duty sold
goods of his prineipal below the limit placed npon them by the prineipal, is the loss
W lnch the principal has sustained, and if he has sustained no loss he can only ask
for fominal dam: ages.

Tue plaintiff, ® Bombay merchant, sued the defendants a Lon-
don firmn carrying on business in Bombay by their congtituted
attorney, to recover a sum of Re. 6,144-1:6 deposited by the
plaintiff in the Bombay Bank in his own name andin that of the
Agra Bank on behalt of the defendants.

This amount represented the difference between the plaintiff’s
_and defendants’ statement of accounts current between them,
: dml ihe difference included the equivalent, in Rupees, of £ 280—

abou . & 5000 af the exchange of theaday—which the plaintiff

cimmeff fo be entitled to charge to the defendants as the differ-

onee betn een £ 270, ﬂle price at which their London firm had .
' aveel of pearls (No 183) which he had consigned to them
and £ 830, the limit he had placed on the parcel.

for safe,

The suit was heard by . Mr. Justice Parsons, who decided that
the terms of the agreement Letween the parties ‘as to the com-
signment justified the defendants’ sale of the pearls, and disal-
lowed the plaintiff’s ¢laim on that ground, and also found on the
facts that the plaintiff had not proved that he had sustained any
damages. )

The plamtlﬂ appealed from this decision.
The followma' are the grounds of appeal material to this
report :— - ’ . ‘

(1) The learned Judge should have held that the plaintiff was.
entitled to be credited with the sum of £ 550, the limit placed
by him upon the parcel of pearls No. 183.
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(2) The said learned Judge should in any case have held that
the plaintiff was entitled to a larger st than the said parecel ot
pearls had realized when sold hy the defendants.

(3) The said learned Judge should have held that the de-
fendants were not entitled to scll the said pareel of pemdls at
the time when ﬂmy sold the same.

(4#) That the defendants committed a breach of their con-
srach with the plaintiff by selling the said parcel when they did,
and that the plaintiff -sustained damages by such sale, and thd
said Judge should have assessed such damages.

The, appeal came on for hearing before Sir Charles Sargent,
Chiet Justice, and Farran, J.

B, Tyalje and Lowndes for appellant.

Lang (Advocate General) and Seoft for vespondents, _

B. Tyalji —We are entitled to the difference between the
price at which the pareel was sold and our limit price. We pub
our own value upon the pearls, as we were entitled to do, and if
defendant thought tha# value wrong, he should have returned
thew to us. 'Therc is no question of market value here; where
the goods are faney goods. ~This ease resgmbles that of o picture.
In such cases there iz no market value. The test is what is its
worth to the owner. _

Seott, eonfia —There is 10 evidenee of damages here. They
must be proved to he recovered—>Mayne, p, 537-8; Cussaboglow
v, Gt If theve has heen any breach of duty here, it has
been a mere technical one, and has caused no loss to the plaingiff.
The only damages recoverable in such a case would be the differ-

_ence between the price realized and the price the plaintiff’ would

have to pay to repurchase similar goods:

Farrvax, J., (after finding on the facts that the defendants
were not justified under the cirewmstances in selling the pavecl at
a price lower than the limit placed on it by the plaintiff, and
were, therefore, liable to the plaintift' for any damages which he
could show resulted to him from the improper sale,) contined :—
The form of the action is not une actually sounding in damages,

M 11 Q, B. D, 707,
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but as the suit was brought for the express purpose of raising
this question, counsel for the respondents took no objection en-

that ground and expressly invited ns to determine the case upon.

the merits. The appeal, therefore, raises the interesting question
whatethe measure of damages is when an agent sells goods, such
as pedﬂlb conalnned to him for sale, below the limits placed upon
them by his principal and without being able to justify the sale
hy the terms of ‘his contract. Counsel for the appellant contend-
ed that the measure of damages in such a case was the difference
hetween the price fixed by the limit and the price which the pearls
actually realized. Tt must be taken, he said, that the agent as
hetween him and the principal sold the pearls at the fized limit
and should be debited with their price ascertained in accordance
with it. He argued it was the same in principle as the case of
L pm‘chasef in a shop taking away an article such as a picture and
insisting on paying for it a lower price than that placed upon it
by the shopkeeper. The latter, he said, would be entitled to re-
cover the price he fixed upon his plctur«, irrespective of its real
value. ) '
That case, however, sounding in contract rather than in fort or
on the ecase, is not the one with which we have to deal. What
we have to determine is what is the measure of daunages whers
an agent in breach of his duty sells the goods of his principal.
.The answer appears to me t0 be that the measure of damages in
such a case is the loss which the principal sustains by the sale,
and if he has suffered no loss he can only ask for nominal dama-
ges. Mr. B.Tyabji cited no authouty in support ‘of his ar guament,
bub on the ofher hand the general prineiple, as I have stated it, is
Taid down in Mayne on Damages (2nd Ed.), p. 411, and Sedgwick
on Damages, p. 623, and that principle is the one which, under
different circumstances it is true, was adopted in Cassaboglow v.
ttibo'D.  Where a unique article like a picture is sold, theoreti-
cally the most correct measure of damiages would be not the
fancy price which the owner placed upon it, but the price which
he would. have to pay in order to repurchase it. In the case of
articles of common merchandise, the state of the market subse~
cuent to the sale would afford the eriterion by which to fix the
loss. If the market vose, the principal would sustain, and could

1) 11 Q. B. D,, 797.
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prove‘ a logs; if it fell, hie could not, as he could without loss put
himself in his original position liy purchasing merchandize of the
same quality. In the case of an intermediate article like pearls,
“unless there were a rise in the market, he could purchase similar
pearls at the same rate. The damages would be the expenses of’
the sale and of the vepurchase. In all cases alike, however, the-
principal must prove his damages, and if he can show none they-
can be no more than nominal. On this point the Cowrt helow
has, in my opinion, come to & correct conclusion. Tf My, Tyabjts
argument were adopted, his medsure of damages must, I think,
logically be applied to all classes of goods alike ; and applied to
ovdinary merchandize, it would amount almost to an absurdxty
In my Judr-mcn’c it eanmot e applied to any.

Attorneys for phuntlﬁ (‘Lppellant) —Mesars. 1) J[l/)jb and Day ch-
bhal,

Attomqs for defendants {respondents) :——“\[usarq Brown and
Dotr. )

ORIGINAL CIVII

Before My, Justice arsons and M. Justice Strach ey.

NAOROJI NUSSERWANJI THOONTII, Prarstive, @ KAZAT SIL)I(JI;

MIRZA, DEPENTANT F

Tnsalient—Debt inesrred befuie dnsolvciey—Dontd given after presonal discharge i
gespatt of—Private selllemeni wilh creditvr, validity u/'——.'l?;smw of Awol[('rl fo
Oficial Assignee and m((]z/ms—«f’rm/m.z aof Jasalvenl with vespect o property
acquired afler persoaul (Zl‘-(]t({l'f/f‘-xlf//(’! went by cpediloy aol {o oppose foiel
discharge—Validily of —Epidence—T n/, we vecitid i bond— Contrad ielic by
ebligor allowed, -

Axn agreewen, by which an insolvent who has obtained his personul Tub not h.;s.
‘final discharge, without nofice to the Oflicial Assignee or his other exeditors, settles the
claim of one creditor, and by which that ereditor agrees not to oppose bis final dise lm ;)o;
is void as in fraud of the creditors and as inconsistent with the 1ulu y of the Tnso! uug
Debtors’ Act,

In o suit on & bond, containing such an agreement, evidence s admissible on hehalf
of the obligor to prove thab a recital in it that all the othercreditors had heen ‘sestled”
with, wis untrue, ’

# Small Cause Cowt Referonce, No, ”;,, of 18)5.



