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. 1895, entitled.  Appavently no such request was made . to those Courts,
Na'wa! each of the parties being anxious only to establish his own right to
Amew.  cxclusive possession and so to throw on the other the onus of bringing

a partition suit.

T this Cowt the plaintiff has asked usto give him this velicf,
and his 1ight to obtain it is not seriously disputed by the other side,
Ameunding, therefore, the decree of the lower Appéliate Court, we
award the plaintiff joint possession of the property in suit. = Had
the defendant No. -1 not eontended for his own right o exclusive pos-.
session, we should have given him-his costs, hut as it is, we think
“that plaintif should bear his own, and pay a momty of the costs of
the defendant No, 1 throughout,

Decree ameézdcd .

APPELLATE CIVIL.

Before Mr. Justice Parsons dind My, Justice Candy,

1895, RAMRBA'O TAMYA'JL PA'TIL (oRI¢INAL PralnTirs), APPL!;‘ANT, [
July 26, BA’BA'JI DHONDJIL BIBVE (or16tvAL DEFENDANT), OPPONENT.*

Mumlatdars Act (Bontbay dct IIT of 1876)=Jurisdiotion of Mamlatddye

* Zrregular decrec of Mamlabddr made by consént of partics-=—Subsequent refusel by

 Mdmlatddr to order execubion of decrce—Extraordinary Jurisdiction of High
Conrt—=Questions of fuet~Practice— Procedure. "

The applicant hrought two possessery snits against the opponent in fhe M’mm]yat«
deir’s Cowrt for the recovery of cortain piccos of land. By consenty decrces were
passed in these suits, that unless the ‘opponent paid a certain sum- of money to the
applicant within two months, the latter should get possession, After the cxpiration
of {two months the applicant, alleging that the money had not been pmd as agreed,
applied for exeoution of the decvecs. The Mimlatder found that the money had
been tendered bo the applicant, but had been wrongfully refused by him, He ordered
execution to issue as fo costs, but declined to make any ovder as to possession, The
applicant thercupon applied to the High Court in its ektxaordnmry jugisdiction and
allaged that the money hiad not been duly tendered,

Hclcl that the detrees were such as the M{xmlatdax could nob Jegally muhc uhder

the provigions of the Mamlatdirs’ Act (Bowbay Act IIT of 1876), and the consent of
porties could not give him power to do so,

# Applications Nos, 104 and 105 of 1895 vundor the extraordinary ‘m*ia'dicbioml
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. Held, also, that the High Court wouldnot go into the question asto the due tender

of the money, It was not open to the High Court, in the exercise of itg extraordinary
jurisdiction, ‘to go into this question of fack, nor would it be proper to further the
execution of an irregular decrec, especially as the apphcanb had a clear remedy by
suit, :

APPL‘CATIO‘Q‘S under the extraordinary jurisdietion (section-. 622
of the Civil Procedure Code, Act XIV of 1882) against the ovders

of Rdo Séheb P, K. -Shahane, Mdmlatddr of Heweh In the Poona
Dlstuct

On the 5th September, 1891, the opponent sold two pleces of la.nd ‘

to the applicant and subsequently leased them from him for a year
under two rent-notes, dated 26th October, 1892, At the end of the
year, , however, he (the opponent) did-not give up possession, and the
apphcant aceordingly filed two possessory suits aomnst him in the
Mamlatdér's Court.

. While the suits were pending, however, the parties made an agree-
ment, that if the opponent (the defendant in the suits) should return
to the applicant (the plaintiff) within two months the purchase-money
which he. ad .paid for the lands, and should also pay the amount
of rent due under the rent-fiotes, he (the opponent) should keep “the
lands, but that, in defaunlt, the appheant should recover possessmn
through the bhdg karkin.

* Accordingly on the 17th February, 1894, a consent decree‘vira,s'p‘assed :

in each of the above suits that  should the defendant fail o satisfy the
plaintiff in two months from this day in accordance with the mutual
understanding come to between them, steps for delivering possession
should be taken through the bhdg karkan. All costs on defendant

. (opponent).” ~ The opponient failed to pay the amount within two
months, -and thereupon the applicant presented a darkidst for the
execution of the decrees as to costs and possession. The Mémlatdsr
ordered execution to issue as to.costs only, and declined to make any
order s to possession.

- The applicant thereupon apphed to the H1gh Court in its

_extraordinary jurisdiction praying that the Mamlatd4r should be

directed to give him immediate possession of the lands. A rule .

“nist was granted requiring the opponent to show cause why the
execution of the decrees should not e allowed, and the Mﬁ.mlat-

. dér was called upon to report on the applications. The Mémlat~-
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dédr reported that the money offered by the opponent had bcen
wrongfully vefused by the applicant.

“Malddeo B. Chavbal (with Nirdyaen M. Samarih) appeared
for the applicant in support of the rule : —The Mamlatddr having
passed the decree with the consent of the parties, he_ cenld not
refuse to execute it in its entirety. Xt was wrong to issue exe-
cution in part, The Mimlatddr docs not say in his report which
wag called for by this Court, that the money was paid or even
opponent to pay the money within that time, and it is not alleged’
that he didso. If the money had been brought to us within the
time agreed on, we could not have refused to accept it °

Shivrim V. Bhdnddrkar appeared for the opponent tq show

- cause :—The Mamlatddr’s deerees arc illegal and, therefore, they

cannot be exeented. The deerees being illegal and indperative, |
it was not necessary for us to comply with them by paymo the
amount within the preseribed time.

Parsons, J. :—The ‘decree is one thap the Meiml‘atd&f sould not
legally make under the provisions of the ‘Mémlatdies Act—of.
Shidlingdpd v. Karibasapa®—and consent of parties could not
give him power to make it. The complaint of the applicant,
however, is, not that the decree is bad, but that the Mamlatddr
has ‘wrongly found that the noney was paid within the two
months’ time allowed for its payment, and has wrongly, there-
fore, refused to give him thé possession which was decreed to
him if the money was not paid. He asks us to find that the full
amount of money ordered to be paid was not duly tendered by
the opponent, and to direct the Mamlatddr to put him into pos-
session. We are of opinion that it is not open to us in the exer-

‘cise of our extraordinary jurisdiction to go into this question of
- fact, and that it would not be proper for us to further the exe-

cution of the irvegular decrée, especially as the applicant has a

- clear remedy by suit. We, therefore, discharge the rule in both

cascs, but, under the circumstonces, without costs.

Luie clzsc]z(ﬁ'gcdf
O P, T, 1887, p, 109




