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" against Survey No, 19, He gave up his ¢laim- against that part of
the property. He did not maﬁ:e G4nsing a party to the snit. . The

plaintiff was a party to that suit and Le: ought to have 1nsi§ted that -

Génsing should be jomed. If he had done so,.then his due propor-
tion of Mmmtwwe debt wauld have.been refqunecl from Génsing.
But the Plaintiff is now estopped from making this elaim,

-Parsoxns, J. :—This case is on all fours with that of Jagas .N(u'aw
v. Qutnb Husaintand we follow the decision. - The correct. finding
_on the second issne raised in the lawer Appellate Court i is, therefore,
.in thé afirmative, s the lower Appellate Court wrongly found on
this issue, and disposed of the appeal on a prehmmary point, we
reverse its decree, and remand the appeal to. be. disposed of on the
- merits, Costs to abide the result. : T
‘ Deeree reversed and case rennnded.
O L LR, 2 Al,807,

'CRIMINAL REFERENGE.

Before Mr. Justice Tardine and Afr, Justice Rdnade.
THE MUNICIPALITY OF BOMBAY-» SHA'PURJI DINSHA*

Bombay Munitipal dct (IIT of 1888), See. 248—Fuzenddir—Fazenddr wnot ILiahle
to. provide privy accomuiodation— Qwnor ¥w= Premises™—Meaning of the words
~(Construction— Construction of smtuz‘cs. o .

" A fazenddr is not the > person liable; as owner of the premises, to provide privy accom-
modation undér section-248 of tho Pombay Munieipal Act (IIT of 1888(1)),'the benes
£cial owner of fhe house built on the fazenddr’s land being “ the owner » wxbhm the
meaning of the seetion,

Per RANA'DD, J, :~The word ¢ premlses # in scctxon 248(1) of 'bhe Mmumpml AcE is
nsed with refarence to the bulldmtr to which the privy belongs, :

Tu1s was a 1efe1'ence by W..R. Hamilton, Second Plesulency

* Ommmal Referonce, No. 66 of 1893,
(1) Section 248 of Act LTI of 1885 (Bomhay) :— .

(1) 1t it appears to the Commissioner that any premises are witheuta water-closot or privy or
aripal, or that the existing water-closet or privy or wrinal available for the oceupiers of any premises is
insuffeient, ineffioient or, for sanitary reasons, dbjeetiongmle, the Commissioner sh&ll, by written notice,
raquire the owner of such premises to provide a watercloset, ov privy or urinal or ap additional water-
claset, privy or-nrinal, as the case may be, to his satisfaction, . : ‘ .

(2)" Provided that where a wnter-closet, privy ox uriual hag been oris used in common by the oecuy
piers of two or more promises, or if irf"the opinion of the Commissioner o wntar-ulr)sét privyor urinal
may he -§0.) usedzma is sufficient for all the oceupxurq of thie two ormore premises nsing or intending to
use the same, he need not require a separatoe water-closet or privy or urinal to be provided om or for
cacke of the said prenfises, '
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1895 Magistrate, nnder seétion 432 of the ,Code of Criminal Procedure
M:U’NI* (Act X Of 1882).
CIPATITY
. OF BOMBAY The reference was a8 follows 1
TP T
*SHA PTRIT “ Under section 432, Criminal Procedure Code, I have the honour fo ’_}ifcr for the -
Drxsna,

‘opmmn of the High Court a question of law, namely, the’ precise ineaning which
should Do atbached to the words ‘owner’ and ‘premises’ in section 248 of thy -
Bombay Municipal Act, '

%92, Some time ago o native gentleman complained to the Munie 1pnl Commmmnm\
of the filthy state of an oart or wddi in Mihim which was used for natural 1)u1'pnqc
‘by the residents in the wddi more than 100 in nomber, The Cummw.mner in conses -
{uence re quired. several of the oivners of the- huts o construet suitalle privies, and ™
on their failing to comply prmecufca them.’ It then appearcd that these persons were
tenants of a fazenddr, and .that while they were ‘owners of these buts, the land on
which the hnts stood, belonged to the fazendir to whom they paid .ground-rent,
None t)f these persous had any land, .Lppm'tmmixt to the Dubs where they could-build *
8 prws, and wnder the gireurustances it was impossible for them o earry out the orders
of tho Commissioner, unloss they pulled down a part of the huts fox the purpose of 3

. privy. o

F8, It will be notieed that seetion 250 (¢) of the Municipal Act prevents the
Commissioner from destroying any portion of a pennn.nent building for the improve-
ment of an existing privy, and-this would mdlcatc very stlongly that he could not
destroy o building in orded to ercet a privy where none ever existed. hpfore. The ~
.charge agpinst the tenants was, thereforc, withdrawn, and the owner of the 'uwm" 1, the,

. fazenddr himself, was called upon to provide a privy for the use of the tenan(;s in the

" widi, He has not done 5o and disputes his linbility. ;

*4, Mr, Roughton, his solicitor, has argued that the fazenddr gets o ground-rent

or quit-réut only for the-sites occapied by the huts, and he has®no rights'over the huts
themselves, which may be inherited or sold withont interference on his part, "He rg-
ferred to Perry’s Oriental Cuses as explanatory of the limited rights of o fazend4r, and
contended that ‘owner’ is défined in the Mliuiuipal Act to mean ghe person who
reccwe% the rent of the premiscs, and that rent does not mean ground- rnnt that he i is
not the owner of the premises, hut mercly of o ground-reut issuing outb of the pre-
-mises, and he coneluded by stating that the fazenddr would not oh]o(,L to allow tenants
more lands for the purpose of' o privy, provided they would ay o rqomld.rmﬁ for the »
“land so assigned, . .

“5, Mr, Crawiord for the Municipality weged me if the fazenddr cannot be

compelled to build privies, the Act would be a dead letter, Neetion 248 empowers the

- Commissioner 1§ eall upon owners of premises to provide privies, and ¢ premises?

may mean either the whole nridi or the separate oeenpancies of ench tenant, He

cited an um'epm'b(f,d ease, Swith v. The Municipal Commissioner (Suit 41 of 1897), in
whieh the meaning of the word ¢ premises ” wus diseussed by the High Court in cone
nection with scetion 142 of the Municipal Act, when it was Held that ib may méan s
single building, a piece of land, or several buildings or pieces of land constituting in the -
aggrogate o distinet property. The object of the seetion was to protect the mumcx- '
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. p:d revenne, and a construetion was. nob to be adopted which would mm‘ke it nuvatox y

if any other construetions which will effect the ohject of the Act can fairly be placed
on thé Lmu-um(re of the cluuse, In th& sume sense My, Crawford contended that & con-
struction should be put upon the word ¢ premisés * in S‘JLblOll 248 whicly ahould come
pel the fazenddr to carry out the Act and provide a puvy where a privy is necessary,
He also argued that p¢ the fazenddr réceived the ground-vent.for the sites occupied by

*huts, he, iIn fact, receiy ed vent within the neaning of the werd ‘owner’ in section

3 (m), and hie pointed out that if the fazendfr cannof be compelled o build a privy,
the nuisance must continue for ever, and he, therefore, urged that a construction should
be put upsn the section which would make it workable, He uwrged thaf, consigdering

,the importance of the case, tho question might be referred to the High Court for de-
cisiom, .

“g, The question is cerkainly important, for there are many propelbmb held on -

Jazendri tenure in which tenants have no land upon which to build privies, and the:

effect of o decision against fazenddrs would be to compel them to provide privics :

and privy sites for a large number of huts with which they have no coneern em.ept
a5 recipients of a ground-rent, It was pointed out-that the buildings at Dhobi Taldo
stand on ground belonging to fazenddrs, and that they might be compelled to provide
costly. privies in large buildings oceupied by hundreds of people where the only income
they derive from these properties is a nominal ground-rent, , In the intevests of fazen-
dars, it would be-important to define yent; as the full éompetitive rent depending upon
contraet and not as the nominal and customary rent paid mer¢ly in ucowmtxon of the
alternate interest of #fie fazenddrs in the land,

“7. On the other hand it is impossible to compel tenants to build-privies whcr ’
“they have no la2id on which- to build, In this partienlar case the fazendir professes
’his'willingness to assign land for privies, provided the tenants pay an additional rent,
dnd the difficulty might be got gver by mutual srrdngement, But there may he cases
in which the fazenddr might vefuse to assign land, and then as long as such places are

without plivies, there must be o nuisance. But this state of thlll"‘a would disappear’

gradually as old Tuts or houses require to be rebuilf, for vnder sccblou 247 the new
building must beprovided with & privy, In {his ver 'y widi the houses which have been
" vebuilt have privies attached to them, and in coupse of time the wholo must have pri-
vics, The nuisance is, therefore, being guietly, slthough slowly, abated, and T am not
prepared to sy that a construction should be put upon the Act which wonld sup-
press the mischief ard provide the remedy ab the expense of fozenddrs who have o
very limited andt nominal interest in the sites occupied by tenants. The tenants cveste
the nuis.mue, and primarily they should provide the remedy where this can be. done,

but where it cannot be done, it may be 1efb to sband over until the tenpnt is ol)lig:gd to

rdmlld

%8, Iusection 234 (b) the word ¢ building * s used as Ustinet from the ¢ premises
appurtenant thereto” In seetion 247 the word ¢ building * alone is used, It scems,
however, to be implied thet the building and the i)remiseé should be, imder the eontract,
of one and the same owner. In section 248 the word © premiises’ ig used and appears
to mean the buxldmﬂ‘ and premises appurtenant thereto held by ofe snd the same
owner, In the case of the wddi the bulldmvs belong: to tenants, but the land on which
‘ahey stand belongs to the fazonddr, and there are no premises apptrbenant to the huild-
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. m 155e Th(' action of the Mum( 1])\,11Lv is Intended appavently to fmcc t]u, owner of

adjuining premises 1o provide pn\ ies for ﬂm ase of obher people,  These lsqﬂﬂmgq
way be agsmned fo have stoud i (his wdili for generations, aud t]u W exe buily Wxthout
privies long before the Munieipal Acb was passed,  The compon pmctm' n bubmb'm
or riral places is tu nse the adjoining ficlds or jungles for the pneposes of nature, and
« the Municipal Actis hardly .Ll)lfll( ahle to sueh places,  Ib is designed Lor the ordinary
conditibns of urban ruaulcncu», anl workshops, aad it would he » lardshinao-enforey
the law in subarhui pluces more strietly than the m'(n,amn,w‘unmts The Act isclf
yrovides in sockion 250 thab improvements in existing privies should Be mudp gradually .
and “considerately, wnd when there wre no iwivios, {hey may be reguired to be built, b
every new building must have a privy,  Under the ehreumstances 16 would sean to'he
prudent 0 waib undil the Buildings in the 2edds are rebuilt, when the municipal Tugme- ’
menks might he nforeed,” )

Under the circumsiances ahove staled the l\ld“lbtl‘&t@ 1Lfened the
101 lowing questions for the opinion of the High Court :— .

«1, Whether wder {he cirdumstinees disclosed tlm Tazenddr (necused) is 1lablo

ey seetion 248, Domliay Act T1T of 1888, to provide s privy in this wddi for the nse

of the owners and occupicrs of the huts which have no in-_i\'ios attached to thém? -
«a Duey the word “dwner’ in scetion 248 inelude & fazendde who reccives the
P FETRE BN . . . > .
ground-rent of sites oecupied by huts and Wlhio has no interist in the uts or the rents
“of the hats P The word ‘ownu.' ? is defined in ut.(,tloll 3 (m),as ath() person who 1'Lcu1vcs
~the yent of tho pramises,”

The, wfm,nce Wwas homd by a Divisijon " Bench (T al‘dme and
a.nado JJd.).

.
Lussali (thh Mossps, I’ozu/hlo;z, and B?/MZ() for the fazmdér-

The quu:tlon is whethor a fazenddr in the idand of Bombay is “ owner
of thc premises” within the meaning of scetion 248, soas to be liable
to provide privy accommodation, A-fazenddr as owner of the soil is
only entitled to a nominal quit-rent, which is not liable to enhance- -
ment—Doe dem, Dordlji Diji Santuk v. The .[)’ebh()j) of L’ombaﬁ‘)
_The huts built on the fazenddri Jand belong $o the tgnants, They
hve there, and ean realise 1'ent if they let those huts, .They are,
" thevefore, the beneficial owners of, the premises, and as &uulx liable to

~ provide the necessary accommodatmn Tlie word “ owner” “in seety
ion 8, clatse (m), of the Municipal Act is used i in a sense similar to

" that in which the same word is used in section 8 of Stat. 18 and 19

Vieh, . 122, It applies to every person who is in possession or:
rocoipt of the whole or any part of the rents and profits of ¢ any land.

. or tenement It APPhC;‘a to the' case of buildings which are " cither

{0 Pervy's 0 Cuses, 498,
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agttially lot or are c‘apt\,blé of being let. And the person is called

““owner ” who has the immediate right of letting them: see Cawud~

well v. Honson® Z’lenv W]nchcmcl("), Mourilyan v. Labalnw,z—

Jiere®. The word © owner”” is also held to imclude an oceupier : see

Lewis v. Arnold™® ; Pm ke, Tuge® ; Cookv. Montagud® ; Woodard
Y. BilleMeay Hi Jhwa y Board™, T-submit, therefore, that “7zhe
owner*” contemplatdd by section 248 is owner of the buildings to
which a privy, urinal, &e., is attached. The Legislature could not
have meant to attaclk the whole class of fazendédrs. -If a fazendar
were gompelled to build a privy, he would have to alter the houses
Tuilt on his land by his tenants,” thereby vendering himsel? lable for
trespass The proper construction to put on this section would be

to apply the &xpression “owners of such premises’’ to. owners of

buildings_for which a privy accommodation has to be made

Macp/&ei’son (Actma Advocate General) (with: Mr L Crawfordy
for the Municipality : —The expression “ premises” in section 248
should be read as applicable to the -wholé oart and not murely
to the huts buils therein, The oart is “walled round on all
sides, contains .twenty-two houses and is held on, fazenddri te- .
nure.. The tenant gets melely his house and . nothing more and
pays q_mﬁ -rent,  Of course I-cannot argue that a-fazenddr is an
owher A fazenddr gets a quit-rent. Unless “premises” means”
the whole oart, ‘section 248 of the ‘Act will often remain a dead -

letter. The Public Health Ac’c 1815 (Stat. 38 and 39 Vict, . 53), ,

5. 4, gives a.wide definition ; »Stfit 31 and 82 Viet, c..130, Arti-
zans Act, has ‘a narrower-one. ~ The L\venty two tfenants use the
whole oart, she fazenddr is the owner of the whole cart, and it
will be no hardship to him if he 15 compelled to provide privy
accommodaﬂmon. t -

JARDNL J.i—The Presidency Magistrate has refelred. two'
questions of law under section 432 of the Code of Criminal Proce- .

dure (X of 1882) alon'r with some statement of the’ case and of -
tbe particular facts found. .We take these to be that there is no

-4

® L.12.7Q 8,55 ) L. R, 10 Q. B, 245,
® B, B.-and B, 126, . ®17QBD,bstk
@ 1 B, aud E., 533, © LeR.7Qu B, 418,

M 11Ch D, 214
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privy .ac‘commoda%ion for the families dwelling in the twr-entyﬁbWO
Jouses built under the palm trees in an oart ab Mahim, which
oart “belongs to the accused. famndwr and that these families
use the land of the oart as a'privy, as in Ksubdi v. ]Jamo(?ar b,
The Municipal Commissioner on complaint by a neighbour of the
stench and nuisance so caused has called on the fazendd=b pro-
vide privy accommodation, The Magistrate assumes inhis second
question that the fazenddr is not the owner of the houses, though
bhe i the owlLer of the land on" which® they stand, for which he
receives ground rents from the owners of the houses, Thélatter
do not own or rent any.of the land there, extept what their
houses cover. Section 3 (m) of Bombay Act III of 1888 being
evidently modelled on similar sections in Acts of Parliament deal-

“ing for’sanitary purposes with owners and occupiers of property,
"Mr. Russell, as counsel for the fazenddr, rightly restod his
‘argument on Engligh cases dealing with the word « owner;”” and

the question which in a vaviety of ways has occupied the Judges

“of England in construing divers statutes 4§ to which of the per- '

sons holding an interest in a property is primarily liable as owner
to fulfil the requirements of the statute. It wasadmitted at the

‘hearing in this Court that section 248 is enablm ; the object is

clea,r]y to give powers to the Municipal Comnnssmuer to get thesc

“nuisances abated. The suggestion that in the slow course of

years the nuisance may disappear as new houses replace the pre-
sent ones, is not relevant to the questions of law, and we canmot
interfere with the Commissioner or tell hiui how to use his discre=
tion, The - families must not be clothed with a privilege to com-

- it a nuisence which it is the object of the impartial law to

abate; and the Magistrate may have to put that Ia,w in force,

even if its provisions will have a harsh operation. ‘See In e
Ganesh Nérdyan Sithe®. Still it does not appear that the person
liable will be put to any hardship morc than usual, as‘everybpedy.
who improves his premises is put'to sothe expense. ‘As the- law
does not require éach person to crect a privy on his own premises,

it dues not appear that thele is any need to pull down the honses,
Tf the house-owners are the persons ligble, they can apparenbly

‘combine to hire land for erecting proper privies.

® 1, Tn B, 16 Bow, 552, @ I.L, B, 13 Bom., 600 ué p. 605,
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The real question is' whether the fazenddr as owner of the 1895.
land or the tenant paying ground rent, as owner # the house is MyNT.
TLITY
the - ‘person primarily liable as owner of tHe premises. The word  Shitey
“owner” is elastic in meaning, as is said in the English eases, Sn&,‘?ﬁm -
L
where. qranments from convenience and common sense have al- ~  Dinsma.

ways weighed with the Judges. Mr. Russell relied on C’audwdlv '
Janson™, Tpelyn v. Whichcord®, Mouwrilyan v. Labalmondiere®.,
We agree with him that the application of the word “owner ”
in seetion 3 of 18 and 19 Vietoria, Chapter 122, has a resemb- -
lahce to the constmotlon of the same word in section 3 of the
Borabay Act.” The effect of these cases is that the owner in fee
entitled to a ground-rent or quit-rent is not to" be taken to be
the person pnmauly liable as owner, where there is a lessee or
other _person i beneficial occupation actually getting the rents
or capable of getting it if he chooses to: “let the premises. ~ The
reasons given by Lush,”J., in ‘Caudwell v. Hanson'®, that the,
statute was not intended to require investigations into titles, and
that the owner of the house was the beneﬁcml owner, may - bﬁ
reasonably, extended to the present case. .

#

¥ will now refer to several other cases which mmy perh‘tps
assist the Mamstlates in the like pexplex1t1es. ~ Cook v. Mon-
tague® is authority for- inferring that, in regard to notice
ahout .defective construction of a structural work, a privy, the
beneﬁcml owner of a house should be treated as the person first
"tobe served. He was held by Blackburn, J., to be the “owner of
the premises.” This case'does not confliet with Parker v. Inge®,
which deals with the remedy the procedure affords to an owner
»served with a notice to improve & structural defect in a privy
in lus house, and who, after using due diligence to get his lessee
to allow him to put it right, is baffled by the*absence of power
to entel the preniises during the peuod of the lease. The case
also affirms the prineiple that the beneﬁcml owner of the house
_is the person who ought to incur the expense of altering the
structure; that principle appears to fix the héuse-6wner here
who Would get the wliole benefit,'and not the fazemlét, who on

@ L, R,,7 Qu B, 55 () 1F.& F., 533,
‘@B B.& E, 125, © @L.T.,7Q. B, 41,
: @17 Q. B, D, 6%,
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1895, the statement. sent up by the Magistrate ‘has no mterest in the.
Mo - house, whose ingerest is confined to a quit-rent for the soil.  That

) _o‘émfﬁffrﬁy'. the persdn who gets the benefit should bear the burden is affirmed

conmongr 0 Lewis v Arnold®, wheré the phrase “.owner.of £ lands and build-

Divsma. - *ings” is treated as meaning the oceupier, aud is applied 1 m gpgard
to éxpenses of a fire-brigade to the farmer whose haystack had
been burnt, and not to his landlord.” The same. fnterpretation
to avoid certain inconvenienees mientioned by the. Judges was
applied in Woodard v. Billevieay y i ﬂvwa y Bouwrd®, as toethe
lopping of trees ovclhannmn a highway. Ther Jessel, M. R,
remarked that every man in occupation of Lm(l ‘has a kind of
limited ownership, and he read the word “owner of the lands™
along with an idterpretation clause . which stated that « owner
shall be understood to include oce uple,l ;”’ showing the word means
occupier when the person in’ occupation is not the tull dwnep.
The Advocate General, who appeared for the Mumclpnhty, ax-
gued that in section 248 the word “ premises’” should be treated
as meaning the whole oart, s0-08 to fix the fazenddr as owner.
Thig would be contrary o the spirit of tho decisions T have
reviewed,

The Manfistrate shonld, therefore, be informed that the fdzénd&t
is not the person liable, as 6wner cf the premises, to provide tlm
privy accommodation, the Beneficial owner of the house built on-
the fazenddr’s land heing the ‘owner within the meaning of the
statutabl'e prov1s10n. Under section 433 of the Code of (Jl’llllllml
Procedure the Municipal Commissioner is dn‘uctcd to pay the.
costs of this reference,

Ra'xapE, J .:—1T coneur, As the reasons which Jead me fo s -
conclusion axe, however, somewhat different from thosq stated Ty
Mr. Justice Jardipe, I deem it nceessary to state them here with,
some fulness. In.my opinion, the decision of the question referred so
this Court depends not so much upon the; .proper construction of Lhe
word “owner”’ by itself; bk of the words owner of such premises ”
used in section 248 of the Municipal Ack. "If the word “owner
stood Ly itself, it might, as defined in clause (m) of. section 3, apply
,eflual]y to thq fazonddr who owns the land as to the owners of the

M T, R., 10 Q. B., 245, (911, 1),, 214,



VOL, XX.] BOMBAY SERIES.

huts built on that land, for he receives the vent of his land just as
much as the owners of the huts might receive the sent of the huts if
they let them to others and did ndt occupy them.

"The proper construction of the section thus turns more upon the
intéspretation of the words “such premises,” which limit the wider
seope of the word € owner ” used in it Section 248 enacts that «if
it appears to the Commissioner that any premises are without a water
cldset, privy, or urinal, or the existing water closet, privy, or urinal
available for the occupants of any premises is insuiﬁeien’o or ineffi=
cient, .". . thg Commissioner shall by written notice requirt the
owner of such premises to-provide a water closet, privy, or urinal. , . «
A clear distinetion is made lieve between the owner and oecupier of
the premises, and the obligation to constructthe privy is placed on the
owner of such premises, Taken in its context, the word  premises *’
here cannot properly be applied to the land, and obvivusly applies
to buildings erected on the land. The preceding section 247 makes

it unlawtul to erect any new building, or rebuild any building, withe -

out a sufficient water closet, privy, or urinal, New erections being
thus provided for, the next two sections relate to old buildings, seet-
ion 248 to buildings for private residence, and section 249 to build-
ings intended for public use, such as markets, railway stations,

factories, docks, wharfs, &e. In the first case, the respons1b1hty is
placed on the owners of such premises, and ‘in the second, on account
of their 1mp0rta,11ec, on the owners or occupiers-of the said premises,

i.e., factories, &ec., to provide sufficient accommodation in the way -

of water closets, privies, &e. Section 250 lays down the conditions
which regulaté the efficiency of existing privies in.both cases. The
words used are : “ The owner or oceupier of any premises on which
there is @ privy shall leave between such privy and any building or
place used or intended to be used for hmhan residence (section 248),
or in which any persons’ may be employed in any manufacture,

trade, or business (section 249) an air-space of a certain width, &c.”

The next section (251) refers, to &imilar regulations about water

ologets. All these provisions seem to confine and narrow the more

general meaning of the word ‘‘premises?’ | used in sectioni 248 to
buildings, .., the huts in the la.nd in dispute, A careful pemsa,l of

other parts of the Acf*satisfies me that the word “premises’” is nof -

used throughout the Act inone and the same sense, and that its sense
B 50.4——0
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has to he detex mmed in conneetion with the context, It is used in a
more gencral sense so as to include lands and buildings in tho sections
which relate to the taxation of property (seetions 159, 170, 209,
and 226). In section 172 it is used in the narrower sense, coming

" as it does after hotel, club, In sections 174-175 it is used nt the,
wider senso in jaxtaposition with ““land” and ¢ building,” as bemg
- taxable unit defined in section 158, In the sections which relate

to drainage the word is used in the larger sense (sections 227-228,
230-238, &e.). Section 234 is important in this connection;.for,
in respect of draing, it is the parallel section to soction 248, which
relates to water closets privies, and urinals, In this section the
word ‘“premises ” is mentioned as something appurtenant fo the
building newly built or vebuilt, The context determines its sense
and narrows it - Tt is used in this same narrow sense in section 242,
$0 a8 to limit it to land unbuilt in which drains are constructed.

In the sections relating to buildings the word is intended to have
“reference thereto, In the sanitary regulation, sections, such as 877,

it obviously has reference to the land overgrown with vegetation,
&e, 1t is hardly neeesszuy to notice the other sections of the Achin
which the word * premises” occurs, T;;_

The instances given above will show clemly that the word is not,
used throughout in the same sense, and Mmay signify land or build~
mg, or land and building, or land ‘appurtenant to a building, accord- |
ing as the context requires it. In the section now under consider-

. abion, it is obviously used with reference to the building to which

the privy belongs. Quite apmt from the provisions of the Act, the
primary lability to have a privy, water closet, or urinal must attach
to the owner of a building, and not to the owner of the land in
which the building is situated, when the two owners happen, as in
this case, to De different’ persons, The words * such premises "

must, therefore, be construed in this case to rofer to the huts for

. whose residents privy accommodation is necessary. The owners of the

huts, therefore, ave the persons diregsly confemplated in this seetion
as the persons on whom the ohligafion vests to comply with ,the’
Commissioner’s notice. They were, in fact, accordingly in the first
instance served with notices, and it was chiefly on account of the
difficulty created by section 250 () of findife voom in the small
huts and of getting unbuily land outside the huts on, which to erect
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the privies, that proceedings appear to have been taken against the
owner of the land; though he had no interest or property in the
huts, receives no rent therefrom, and could not pull them down.
The ar gument based on ineonvenience may be a matter for executive
consideration. . We do mnot think it is 1nsu;,erable, for the.Com-
mistioner may erect public privies under section 252, Any how we
cannob take it info consideration in interpreting the precise words of
section 248. The same reasoning which would seel to malke the
fazenddrs liable under this section mlght be applied with equal effect
‘to Bovernment, where it has let State lands on long leases fo private -
persons for huilding purposes. Such an apphcatlon coud never have
been in contemplation in enacting these regulations for promoting
the sanitary pfelency of private houses.

For the.reasons stated ahove, I am of opinion that the questions

veferred to this Court must be answered in the negative.

APPELLATE CIVIL.

* Befove dfr. Justice Parsons and 2. Jusgtice Candy.
NA'NA" 31y BHIKA'PPA’ RAHA'TE (om¢iNan Derespaxt No. 1),
" APPELLANT, v, APPA’ 31y BA'BA'JI RAHMA'TE (oRIGINAL PLAINTIEF),
* REspoNpExT.* . i
Posscssion—doint property—Suit by co-owner for cxdlisive possession—
Practice—Procedure.

The plamhﬁ% sued for possessmn of certain land, The lower Cowrt held that the
land was the ]Omt property of the plaintif and defendant, but finding’that the
plaintiff had been in exclusive possession allowed his claim and gave him & decree, -
On second appeal,

Held, that exclusive possession could not be awarded unless exclusive title was
proved. On plabitiff’s application, which was nobt opposed by the defendant, the
decree of the lower Court wils vavied; and the plaintiff was awarded joink possession
of the property in suit,

Secoxp appeal from the dec1s1on of Réo Behddur Chintéman
Nérdyan Bhat, Joint First Class Subordinate Judge of Sdtéra,
with appellate powers, Suit for possession of land, The plaints
iff alleged that he Had purchased it in the year 1889 and had

¥ Becond Apypeal, No, 878 of 1893,
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