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decreed the excess interest, tlie Higli Court varied tli-e decree by 
allowing interest equal to tbe principal balance onlj.

On a careful consideration o£ all these authorities, we feel satisfied 
that the lower Court of appeal has correctly applied the dcmdupat 
rule in limiting the amount o£ the interest arrearfs to the principal 
halance d!&(Rs. 75)  ̂ and awarding 15D rupees. A contrary inter-. 
pretation ■would mate this rule of equity, intended £oi* the relief- o£. 
debtots, press Imrd upon them in a way not contemplated by Hindu 
law. 9 ‘

"We accordingly confirm the deereej and reject the appeal with
■»C-OStSf ' ■ " ' ' ’

Decree coufirmecl.
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APPELLATE CIVIL.

Before Mr. Justice Parsons and Mr, J.ustice Candy.

.C H A G A N D A 'S  M AG ANDA'S a n d  A>"0T H B a ( o r i g i n a , i  P l a i n t i e 'P s ) ,  A i’PeL" , 

LANTS, V.  GrA'NSIlSrG- VALAi) ISHB,A.'IvI (0E.1GINAL D e f e n d a n t  | f o ,  1), . 
B e s p o n d e n t,^ '

C'ordv'ihiition—Mort(jage~Siile of '^roperiy siilject to mortgageia execution afmo>ie^ 
decrces against m orfgagorsSiilsequent suit hy 'tnortgagee, to recotier hU mortga^^-.

'; % sale ofiKiTt of mm‘tgngcd propcri^ only— Payment o f  morigcKje-debt %
: mortgaged propertij—Rig7it on siirjb jjayment to sue fo r  coniH^

; hution froTti other holders e fth e  morfffaged iwojm'f'>}.*>

Tlie owner of a portion of property comprisficl iii a mortgage wlib, iii order to ' 
liia sMre from scile, lias satisfied a decree ol^taiaed by the mortgagee on tlie mortg'ag'.e 
against Mm, can exact coiTtiibution from tlie owner of auotlier poi'tiou of fclve, 
mortgaged property who was not a defendant in tlie mortgagee’s suit.

Jagat NdraJin r. Qittich JUiisa-inO-) followed. . '

SEC0J7D appeal from’the decision of R^o Bahadur N. JSf. N^ndvati, 
jPirst Class Subordmate Judge with-appellate powers at Dhnh*a.

Suit for contribution.

In 1884, six brothers mortgaged' certain property (Surveys K«s.. 19
■ and 28 and other lands) to one Bhttu. * Subsequently certain money 

deci:ees were passed against the mortgagors and’ in ' exeetition the 
* Secoiid Appeal, No. 715 o f 1893.

(1) I. L. B.. 2 All,, 807.
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1895, Biortgaged property was sold. At the sales tlefendaiit No. I (G snsing)
Chagak] ^  bought Survey No. 19, one Chunikll bought Survey No. 28 and 

GlNsiNc plaintiff bought the rest of the land.

Inl8S9tho mortgagee (Bluiu) sued the six mortgagors and the- 
plaintiff and Oliimilal to recover Es. 2,800 (the, mortgage-debt) by 
the sale of all the property cxcopt Survey No, 19 whicli^Tas in the 
hands of Gr îlsing (defendant No. 1) and he got a decree.. In execu- ' 
tion a part of the property was sold_, and realised Es. 860. In order to- 
save his lands from salê  the plaintiff paid the balance of the d@creE;i,( 
The plaintiff now sued Gansing (defendant No. 1) for Es, 477-12-0 
as contribution  ̂ alleging that to be the share of tl̂ .c mortgage-debt dui 
from Survey ̂ 0. 19. He claimed to recover this amount by U||; 
gale of No. 19 and .from Gansing and the mortgagors personally, ’ ' =

Gansing (defendant No. 1) contended that he had purchased Survey 
No, 19 at an auction sale j that the plaintiff had. voluntarily paid the 
balance of the mortgage-debt, beea,use the property purchased by him 
was superior in valuo to that irarchased by otherŝ  and that he was 
not entitled to claim contribution.

The Subordinate Judge found that the plaintiff was entitled to ’ 
- recover the sum claimed by sale of Survey No. 3-9 and from de»; 

fendants Nos.  ̂ anct 3 (the ' ihortgagors). On appeal the Judge 
raised the issue ‘‘‘ Is the plaintiff entitled to claim contribution?’̂  
He found this issue in the negative  ̂ reversed the decree, and re
jected the plaintiflî s claim.

The plaintiffs preferi;ed a second appeal.

Maliddeo T. Bhat for the appellants (plaintiffs) :— W e paid the- 
balance of the sum due under the decree to a\;oid tlio sale of the lands. 
All the mortgaged properties wore liable to eontributo rateablytft 
the whole debt secured by the mortgage. Each sharer of the equity 
of redemption has to confcrilmte in proportion to his share. Wheii 
the whole ' mortgage-debt is apportioned' on all the inoperties, a 
burden of Es. 477-12-0 falls on Survey No. 10, whicli is in the pos
session of. defendant No. 1. We rely on'JarjatN hxiin  v. Quiiih,

MUjiA.S/uv^'vathviib.e'- respondent (defendant No. 1) :-~Whe» 
Bh^ii Nathu brought a suit on his mortgage he omitted to claim

a? :r. L. R., 2 All. 807,
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■ against Survey No. 19. He gave .up his •claim* against tliat part of 
the .properfcy. He did-iiofc ma\e G-iinsing a party to tlie suit. . Tlie 
plaintiff was a ■party to that suit and lie- ought to have ms:Sfced that 
Grausing should be joined. I f  he had done so .̂then his due propor
tion of mortgage-.debt would have, been, required from Grousing. 
But the plaintiff is now estopped from maldng this claim,

■Parsons, J, :— This case is on all fours with that of Jagai Nci-min 
V. Qutul} we follow the decision. ‘ The correct-finding
on the second issue raised in the lower Appellate Court is, therefore,m • *

•in the affirmative. As the lower Appellate Court wrongly found on 
this issue, and disposed of the appeal on a preliminary pointy we 
reverse its decree, and remand' the appeal to . be.disposed of on the

■ merits. Costs to abide the result. * .
Decree reversed and case 'rem'ancJeLh 

(1) I. L. E ., 2 A ll., S07.

CHIMINAL REFERENCE.

1805.

Befon Mr. Justice Jardinc and Mr, Aisiice Itdnade.

T H E  H U N IO IP A L IT Y  O F  B O k B A Y  -^. S I I A T U P J I  D IN S H A .^

Bombay MuniHpal A ct .{ I I I  o f  18S8), Sec. 2iQ~-j^azenddo'-—F am iM r not h'Mle 
to- promdejJi'mj acco»modation~^‘ Oiomr P r e m i s e —Memi/ig o/tJi.e words 
'■^-Construction— Constmction ofstatiitcs,

A  fazendilr is not the person liable; a,? ownei* of tlio pi’einises, to pi’ovido privy accom
modation under section-^48 of tho Bombay. Municipal Act (III o£ 1888(l})j*tlie boner 
ficial owner of; tlie liouse built on tlie.fazendi'ir’s land being “ tlie owner witliiix tlie 
meaning of tlie section.

Fer RanadEj J. ;-~The word “  premises in section 2iS(l) o£ tlie Mimieipal AeC is 
used with refwence to the building to ■which tho privy belongs, i ’ '

■ T h is  was a reference by W. .E. Hamilton, Second Presidency
* Criminal Reference, No. 66 of 1893.

(l; Section 2iS of Act III of ISSS (Boniljay)! -  .
(1)H.it appears to'the Commissioner tliat any-premises arawiiliQuia water-elosoi or privy or 

uviiial, or tliat the existing water-closet or privy or xiriual available for tlio ocoiipiers of any premises is ' 
iiiKufficient, iuefficieni or, for sanitary reasons, otjeetionable, the Commissioner slifll, by written notice, 
require tlie owner of such premises to provide a water*olosot, or privy or tuinal or ap. additional water- 
closet, privy or-nrinalj as the case may be, to Ws satisfaction. ,

(2)' Provided tliat where a water-eloset, privy or uvinal lias been or is uBed in common by tlio oecH'< 
piers, of two or more-promises, or if itf the opinion of the Commissioner a water-closet, privy'or urinal 
may be -so.iisedand is sufficient for all tlie ocevipiera of tlie two or qiore premises using or intending to 
use tho same, ho need not reiuiro a separate wateu-closot or privy or urirtal to be provided on or for 
each: of tho said preuftses. ■

b 5 0 § -4  ' '

Ohagafda's 

’ CtA*NSI1T&,

1895,
, Jiil'i/ 22,


