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Before the Bononrahh Mr. Farrcm, Chief Justice, and 2Ir. J’ustice Parsbns.

P A E A S H R A 'M  vALAD B A 'P U  (origikal  Defewdant N o. 3), A ppexlautt, v. 1893.
jyilPvA'JI vaijAd SIJB H A 'N A  and o th e r s  (o r ig in a l P la in t i f f s ) ,  E e s - Juhj 15.
TONDBITTS/

P ra ctice— Posses«/ott— Suit f o r  oxditsii>e lyossession— Joint oioiiership proved at 
1 hearing— Procedure,,

Exclusive possession can only be awarded on proof of exclusive title.
i

I£ a case not alleged by tlio plaiutiffi is disclosed in the evideneo, the Court can 
allow it to be set np, provided a specific issue is raised on it and tlie defendant is given 
an opportunity of meeting it.

S e c o n d  appeal from the decisioa or Rao Bahadur IT. G-. Phadke,
Joint First Class Subordinate Judge with appellate powers  ̂ at 
Sliolapur.

Suit for possession of land. The plaintiffs claimed exclusive 
possession at the hearing, and gave evidence that the land had been 
allowed to them on partition. They alleged that it had actually 
been in their possession previously to 1879, but that on leaving 
their village in that year they had entrusted the land to defend
ants Nos. 1 and 2 who were their relations.

Defendants Nos. 1 and 2 admitted the claim.

Defendant No. 3 alleged that the land was his and pleaded 
limitation. .

The Subordinate Judge dismissed the suit  ̂ holding that the 
suit was barred.

On appeal the District Judge reversed the decree and awarded 
the plaintiffs’ claim. He found, however, that the alleged parti
tion had not been proved, and that the land wa,s joint; that it 
belonged to three brothers, ots;., Mir^ji (plaintiff No. l)/B A b iji , \
(the father of plaintiff No. 2), and Bayaji (father of defendants 
Nos. 1 and 2)  ̂and that defendant No 8 (appellant) hacI purcBaseS . 
it from RAyiiji.

Defendant No. 3 appealed to the Sigh Courts 
* Second Appeal, . 784 of 1893.
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1S95. Mdnehslidli J. TalB^drJcImi for the appellant (doi'endaiit No. 3 ) ':
Parashea’m — The Judge lias jriven the plaintiffs a decree for exclusive

Miea'ji. possession albhoiigli lie holds the property to be joint. That
decree is wrong— E&han Ohimder S'mgh v. Shdmd Churn Bhutto '̂^ ;̂  
Mohuimnud Zahoor AU Khan  v. li'u^snma.t Tha/coordnce Eutta  
K oer '--'; Lalcshmi?jdi v. S ari bm Mdvji'-'̂ K

Mahddeo V. Bliat for the respondents (plaintifts) :— The Judge 
found tliat the property was not divided. W e arê  therpforc  ̂

entitled to it along with the defendants.

FarraN;, C. J. :— The decree in this suit cannot, we think, be
supported in its present form. The plaiutifFs asked for exclusive
possession of tlie property in suitj alleging in their evidence that 
it had been allotted to them on a partition. The Judge of tlie 
lower appellate Court found that the partition Avas not proved 
and that the property was joint. Nevertheless he passed a 
decree in favour of the plaintiffs  ̂ awarding them the exclusive 
possession claimed. This was illegal. He could only give exclii" 
•sive possession if he found exclusive title proved.

In point of fact the Judge has not specifically found upon the 
ease set up by the plaintiffs. He has come to the conclusion 
that the plaintiffs and defendants Nos. 1. and 2, the sons of Rayaji, 
[from whom the appellant (original defendant No. 3) has pur
chased] were owners in co-parceaery of the propert}'. This, how
ever, the plaintiffs did not allege  ̂ and it was a state of things on 
ivhich the parties did not go to trial in the Court of first instance. 
When the Judge found that the evidence tended to show joint 
ownership, it v/as open to hira, we think, having regard to the 
cases of IFahid Alam  v. Safat JJdbd.Ji v. fdsudev -̂'-' and
KCiUdpa v, Fonhaies/i,̂ '-̂ '̂  to have allowed tho plaintiffs to sot up 
that case j but if lie did so, he should have raised a sx->ecific issue 
on the point, and given tho defendant Parashrain an opportunity 
of meeting it.

W e, therefore, reverse the decree of the lower appellate Court ,̂ 
and remand the case for re-trial on the merits. Should the Judg<i
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consider it necessary in the interests of justice to raise the point 
o f  joint ownership, he should do so h j  a distinct issue and allow P a r a s h r a 'm

the parties an opportunity of adducing evidence. The lower MikI'ji-
•appellate Court can deal with all the costs including the costs of 
•this a,ppeal.

Decree reversed and case remanded.
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£efore the Honourable Chief Justice Farran and Mr- Justiee Strachey.

X E IS H W A R A 'O  E A 'M C H A K D E A  a^td a n o th e k  ( o b ig in a l  D e fe n d a n t s  1-2), 153^-
' A ppkli;A K T s, V. B E N A 'B A 'I  (o k i& ii ja l  P la in i ’I1?f) a n d  o m e h s ,  E e s p o n b -  Bfceml>er 3 ,  

ENTS.*

— Construction— Bequest to tlulilren^Meaning o f the exprendon children’''— ■
llmxptcltd bequesL<! —  Hoio Court treats— Gift to a class— Hulii in Tdffors ease’—  
lEiiiccutOi'ft— liigJii o f exccutovs to have stims lent to the estate allowed tJinn 'm 
account— Limit at ion— Lfgacy— Gift of inoovie an required- with trust for acaimnla~ 
tion ofbaUinae— jVo ritj/tt to arrears once, accwmilated.

Considerations wliicli only sliow that a testator lias made a disposition in Ids will 
whicli the Court is surprised to find there, though they might have determined the 
sense in ■which the testntor hud used an anihigxious expression, ciimiot of themselves 
lead the Court to refixse to give effect to the. plain language lie has eniployed, e. rj. to 
road a hetiucst to “  children ” as a herpxest to “  Hons ” only,

A  bequcHt to “ the cliildren of E, living afc his doceai ê” where some such children 
are in existenee at the date o£ the will, need not he construed as a gift to a class of 
Tvliitdi some inexnher» miglit conxo into existence after the testator’s death, when such a 
construction would nianifestly defeat the primary object of the testator.

Tiio right of exeeutor.i, who have used their own monies for the purposes of the estate 
to he {illowed them in thoir ac.eounts, caimot he affected by limitation before sucli 
accounts are taktm,.

A direction in n, will to trustees to pay to a Hindu lady so much of ccrtaiu dividends 
as slie might from time to time require for her o\vn use aiid support, &e., and to accumu
late the snrphis not required by her upon certain trusts spoeificd, entitles the legatee to 
yeeeive, if she requires it, the whole interest aw it falls due, Irat not to claim afiserwards 
amounts wliich she did not require as they fell due and which have l)een aecuninlatedj 
atid this is so whether the trust for which aceuniulaticn is directed is valid or inyaJit!*

Su it  for the construction of a will.

The plaintiff was the grand-daughter of one Sakh^rim Luxn- 
tnonji who died in October^ 1865, learing him surviying a son

Suit No. 221 of 1893 5 Appeal No. 87̂ ;*


