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APPELLATE CIVIL.

" Before the Honowralle My, Farran, Chief Justice, and Mr. Fustice Parsons.

PARASHRA'M varap BAPU (oricIxaL DErENDaNt No. 3), APPELLANT, . 1895,
MIRA'JL varap SUBHA'NA AND OTHERS (ORIGINAL Prarntirrs), Rrs- July 15.
PONDENTS.™ -

Practice— Possession-=8Suit for exclusire possession—Joint ownership proved at
D hearing~—Procedure.

Exclunsive posséssion can only be awarded on proof of exclusive title.

I1f a cose Lnot alleged by tho plaintiff is disclosed in the evidence, the Court can
allow it to be set up, provided a specific issue is raised on it and the defendant is given
an opportunity of meoting it.

Secoxp appeal from the decision of Rdo Bahddur N. G. Phadke,
Joint First Class Subordinate Judge with appellate powers, at
Sholépur.

Suit for possession of land. The plaintiffs claimed exclusive
posscssion at the hearing, and gave evidence that the land had been
allowed to them on partition. ‘They alleged that it had actually
been in their possession previously to 1879, but that on leaving
their village in that yeat they had entrusted the land to defend-~
ants Nos. 1 and 2 who were their relations,

Defendants Nos. 1 and 2 admitted the claim,

Defendant No. 3 alleged that the land was his and pleaded
limitation.

The Subordinate Judge dismissed the smt holding that the
suit was barred.

On appeal the Distriet Judge reversed the decree and ‘awarded .
the plaintiffs’ claim. He found, however, that the alleged parti-
tion had not heen proved, and that the land was joint ; that it
belonged to three brothers, viz., Mirdji (plaintiff No. 1), B4bdji
(the father of plaintiff No. 2), and Réyaji (father of defendants
Nos. 1 and 2), and that defendant No 3 (appellant) had purchased .
it from Ray4ji.

Defendant No. 3 appealed to the ngh Courb,
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Minekshal J. Paleydrkhan for the appellant {defendant No, 3) :
—The Judge has given the plaintiffs a decree for exclusive
possession although he holds the property to be joint. That
decreeis wrong—Eshan Chuader Singh v. Shdmc Churn Bhutto? ;
Mohummnud Zaloor Ali Khin v, Mussumat Thaloordnee RButta
Koer® ; Lalshmibidi v. Hari bin Rdgji™.

found that the property was not divided. We dre, therefore,
entitled to it along with the defendants.

Mahideo 17" Bhat for the respondents (plaintifts) :—The Judge

Farran, C. J.:—The decree in this suit cannot, we think, he
supported in its present form. The plaintiffs asked for exclusive
possession of the property in suit, alleging in their evidence that
it had heen allotted to them on a partition. The Judge of the
lower appellate Court found that the partition was not proved
and that the property was joint. Nevertheless he passed a
deeree in favour of the plaintiffs, awarding them the exclusive
possession claimed. This wasillegal. He could only give exclu-
sive possession if he found exclusive title proved.

In point of fact the Judge has not specifically found upon the
case seb up hy the plaintiffs. He hag come to the conelusion
that the plaintiffsand defendants Nos. 1 and 2, the sons of Rayji,
[from whom the appellant (original defendant No. 3) has pur-
chased] were owuers in co-parcenery of the property. This, how-
ever, the plaintiffs did not allege, and it was a state of things on
which the parties did not go to trial in the Court of first instance.
‘When the Judge tound that the evidence tended to show joint
ownership, it was open to him, we think, having regard to the
cases of Walid Alam v. Safat Alam™, Bibdji v. Fisudeo®™ and
Killdpa v. Tenkalesh'® to have allowed the plaintifts to set up
that case; but if he did so, he should have raised a specific issue
on the point, and given the defendant Parashifim an opportunity
of meeting it.

We, therefore, reverse the decree of the lower appellate Cout,

and remand the case for re-trial on the merits. Should the Judge
4 11 Mome’s I, App., . WL R, 12 AL, 556,

B Lhid, 40C. (1. L, 1., 1 Bonu, 95,
m, H, C, Rep.,, 1, ® L L. R, 2 Bom,, 676,



VOL. XX.] BOMBAY SERIES.

consider it necessary in the interests of justice to raise the point
of joint ownership, he should do so by a distinet issue and allow
the parties an opportunity of adducing evidence. The lower
appellate Court can deal with all the costs including the costs of
thiis appeal.

Decree reversed and case vemanded.

ORIGINAL CIVIL.

Bafore the Honourable Chicf Justice Favran and Mr. Justice Strachey.

KRISHNARA'ORA'MCHANDRA A¥D ANOTHER (ORIGINAL DEFENDANTS 1-2),

© ArrurraNTs, v. BENA'BAT (onteivaL Pramsrisr) snp ormens, BEsPoND-

ENTS.*

Will—Construetion-—Bequest to childven—Meaning of the expression ¢ ehildren”—
 Uncipeeted begquests — How Cowrt treats—Qift to « class—Rule in Tdgore case—
Buecrtors—Iight of execwtors to have sums lent to the estale allowed them in
aceount—Limitut ion—Legacy—Gift of income as yequired with trust for accunuia-
ton of balance—No right to urrears once accumululed.

Considerations which only show that a testator has made a disposition in his will
which the Court is surprised to find there, though they mnight have determined the
gense in which the testator had used an ambiguous expression, cannot of themselves
lead the Court to refuse to give effect to the plain language he Tas employed, e. g. to
read o bequest to *¢ childeen ™ a5 o bequest to *“sous ™ only.

A bequest to *the children of I, living at his decease”™ where some such children
are in existenee at the dute of the will, need not be construed as'a gift to a cluss of
which some members might come into existence after the testator’s death, when sucha
construetion would 111:»1ﬁ'fu;s'ily defeat the primary objeet of the testator.

Thoe right of exeeutors, who have wsed their own monies for the purposes of the estate
to he allowed them in their accounts, esnnot he affected by limitation before sueh
secounts are taken,

A direction in o will to trustecs to pay to 8 Hindu lady so mueh of cortajn dividends
as she might from time to time require for her own use and suppm't; &e., and to nceumu-
Inte the surplus not vequived by her upon corvtain trusts specified, entitles the legateo o
veeeive, if she xeguives it, the whole interest as it falls due, hub not to claim  afterwarily
amounts which she did not require ag they fell due amd whieh have heen aécumulated,
and this is so whether the trust for which accumulation s divected s valid or invalid,

Surr for the construction of a will. _
The plaintiff was the grand-daughter of one Sakhdrdm Luxzu-
monji who died in October, 1865, leaving him surviving a son

“ Buit No. 221 of 1893 ; Appeal No, 874,
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