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Before M r. J^istice Candjj.

1897. AG A GULAM HUSAIN ( P i a i n t i i ? ! )  Sin ALBERT DAVID SASSOON
January 11. a n d  o t i i e u s  ( D e i 'e n d a k t s ) .*

Partnrrshiii— Dcnth o f  imrincr— lihjhl o f  represent (iHl'c o f  {Icceased im in cr  to 
sue f o r  a ,y)cci/io asset—Contniet A r l [JX  o/’ lS72), See. 45.

Oil the ilcatli of a puvtncr leaving asiirvivlii};: parlnor fctill carry ing on the l)usiiics« 
■of the firm, the rcpniscnt.'iLive of tho diH’cased partner iviay sue for and reuovor 
■dohta duo tollio firm, ulthougli tho firm’s usscta in tlic hands of tho Hurviving partner 
arc ah'oady .sulUcient to suifiAvtr all llie elainis made on hehalf of tho doccaHcd part
ner and altlion^h the .surviving' partner is \villiii«: to siiti^fy .such c.lainis and dis- 
iipjirdVes of, and refuses to join in, tho .suit hvought hy tlio representative of tlie de- 
•ceascd partner.

The pkuntilT was tlio atlniiiiistrator in I{oinl)ay of one Ilaji
*Al)00l Ca.ssiim of Bushirc, who in Iris lifetiiuc cn,iTi(ul on business 
at lUislure in pfvrtner.sliip ■\vitli Ins lirotlier Ilaji Ali Aklmi* 
(defendant No. 5).

The firm traded in tlio joint names of tlio two l)rotlier« and 
for many years liad doaliujn’s with tho firm ol’ Messrs. David 
fSassoon an<! Co. of ihc partners in whieli were defend
ants Nos. 1, 2, and 4. Aoeounts ol’ tliese ti’uiisactions wei‘<‘ peri
odically sent by aMessrs. David iSassoon and Co. addressed to th(} 
lirni jxt l^iishire. Messrs. Duvid Hassotjn and Co. also held in 
deposit two lakhs worth of ( Jovernment |)roniia.sory notes which 
belonged to the lirni of Ilaji Abool Cnssnm und Ilaji Ali 
Akbarat Bushiro. These notes were included iji the accounts fur
nished from time to time by David Sassoon and (!o, to that firm.

On the 7th February, 1803, Ilaji Abool Cassnni died at 
Bushire, leaving five Bons and a daughter; ttro of the sons, viz,, 
Aga Mahomed Karim and Aga Mahomed Lsmuil, had attained 
majority; the rest of the children were minors*

At the time of Ilaji AbooFs death, David SaRsoon and Co. 
owed his firm a considerable enm of money in respect of the 
dealings between them. An account for the year 1891! had been 
duly sent to Bushire addressed as nsunl to tlie firm, and the

* Suit No. 20 of 18S0.
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receipt of tlic account was acknowledged by a letter signed a,s 1807.
usual witli the name of the Bushirc firm and sent to David Aii.vGuTÂ t 
•Sassoon and Co. of Bombay. This letter of aclvnowledgnienfc 
was dated the 6tli February, 1S93, i. e. the day before lla ji Abool 
d-ied.

The Bixshire firm under the surviving partner continued to 
carry on its business as before, notwithstanding the death of the 
partner Ilaji Abool Cassum. A few further transactions took 
place between it and Darid Sassoon and Co. of 13ombay, who 
continued to furnish their accounts addressed, as before, to tbo 
firm. No objections were taken to those accounts or had been 
taken to any of the previous accounts furnished by Da\'id 
Sassoon and Co.

In March, 1894, and Februarj’-, 1S95, Ilaji Ali Akbar (defend
ant No. 5), the surviving partner in the Bushirc firm, settled with 
Aga ]\Iahomed Ismail and Aga j\Iahomed Karim, two of thii 
sons and heirs of his deceased brother and partner Ilaji Abool 
Cassum. The settlements were respectively reduced to writing 
and were verified by tlie Vice-Consul at Busliire. l iy  these 
settlements certain property was allotted to tliese lieirs as their 
respective shares in their deceased father’s property.

On 8th October, 1895, the plainthf as duly constituted attorney 
of Aga Mahomed Karim aud Aga ]\Iahomed Ismail, the two 
above-meniioncd sons of the deceased Ilaji Abool Cassum, 
obtained from the High Court letters of administration (l‘or 
their use an<l benefit and limited until they or either of them 
should obtain letters of administration) of the property and 
credits of the said Haji Abool Cassum to have effect throughout 
tlie province of Bombay. On the 23rd October, 1895, as .such 
administrator lie called upon Mc.'ssrs. David Sassoon and Co. 
for an account of all moneys, &c., l.)olonging exclu.sivoly to tho 
^leceascd Haji Abool Cassum or jointly to hini and his bro
ther Haji Ali Akbar. The next day David Sassoon and Co. 
furnished an account showing a sum of lls. 1,03,971 standing 
to the credit of the Bushiro lii'in and referring to tho accounts 
previously rendered to the Bushirc firm. 'I'ho plaintiff then 
-demanded copies of tho previous accounts furnished by Sassoon

A



__ ___  Co., to wliicli tliG laltox’ replied tliafc aecoiuits luul boen
AoA.GuxA5t vc<;;iilar]y furiiisliod to the surviving partnor, to whom lio (tlio
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Sassoon. Tlio plaintiir then filed this suit  ̂praying

(1) For an account of the dealings l)otwccn David Sassoon 
and Co. and tlie Bnsliirc firm and of tlio securities hold by David 
Sassoon and Co._, &c.

(2) That David Sassoon and Co. might bo orthn’ed to pay 
to tlic plaintiff as a(hniniBtrator or to him and lla ji Ali Akbar 
such Kuni as iniglit bo fonnd duo on taking acconntn and to 
deliver up all sccnriticH,

The surviving ]mrtncr in the Bushirc firm (Ifaji Ali Akbar) 
took no notico of the letters and notices addressed to liini liy 
the plaintiff’s solicitors. Tlio plaiutiO'  ̂ therefore, made him a 
defendant in the suit (defendant Ko. 5). A  summons was 
served upon him, but ho did not appear.

In their written statement Da\'id Sassoon and Co. stated 
that they were ahvay.s willing to liaml over the money and the 
securities in thuh’ possession to the persons entitled, but for 
their own protection wished to have it decided who was entitled, 
They alleged that llaji Ali Akbar (di'foudaid/ aN'o. 5), the surviving 
partner of the Thishire firm, eulirely repudiated and denied the 
plaintiffs right to the accounts, moneys and securities claimed 
hy him ami that th<̂ y liad notice of his scttleniont with two of 
the heirs of the deceased. Tliey also submitted that, in the evenfc 
of accounts being (jrdered to be taktni l>y tlie Court, the accounts, 
which they ivad ren<lored to the Baslure firm lieforn and after tlu». 
death of lla ji Abool Cassuni, to none of which any objection had 
ever been taken, should be lu'ld binding as settled accounts.

A t the hearing the following issues were raised ;—
1. "Whether the plaintiff is entitled to niuintaiii this suit,

2. ‘Whether, if so, the accounts rendered by David Sassoon 
and Co. (defendants Nos. 1— 4<) to the fifth defendant, and not 
objected to, are not binding on the plaintiff.

3. General issue.

THE INDIAN LAW KEPORTS. [YOL. XXJ„
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KirhpdricJc and ScoU fortlie *first four defendants (SaKSOon and 
Co.) :—We admit the inoiiey claiincd is duo frona u.s to tho Biisliii'f' 
firm. Wo only desire to ascertain to M'hoin to pay it. That nrui 
is stiU carrying on business, and tlie surviving partner may per
haps demand the money from us. The question is AYliother the 
representative of a deceased partner of a foreign firm can sue 
< b̂Ltors of that firm to recover a specific asset although tlicro is 
a surviving' partner still carrying on tho Inisino.ss who does not 
join  in the suit, who desires to manage aad to wind np affairs of 
the firm himself, and who is willing to satisfy all tho claims of 
the deceased partner. There is no suggestion that tho surviving 
partner here (defendant No. 5) desires to commit any fr«aud upon 
the estate of his deceased partner or that ho and these defendants 
arein collusiou. On tho contrary it is alleged and is not denied 
that he has already recognised and settled the claims of the two 
sons of his deceased partner whose attorney* tho present plaintiff 
is. I^or is it suggested that tho firm’s assets noAV in his hands 
are not sufficient to meet tho claims made on behalf of the de
ceased partner and his heirs. Under these cireumstancos has tho 
phiintifF a right, independently of tlie surviving partner and 
without any necessity shown  ̂ to sue persons who owe money to 
the firm? To give* the representativo of a deceased partner an 
independent right to sue, at his pleasure, all or any of the debtors 
of the firm, puts the firm and the surviving partner at tho mercy 
o f a stranger whose proceedings may possibly ruin both.

W e submit that liis right is merely a right to sue the sur
viving partner for partnership accounts and for a share in tho 
final balance when ascertained. That is so in England — Lindloy 
on  Pixrtnership (6th Ed.), i')p, 288, 041.

Section 45 oE the Contract Act (IX  of 1872) will bo I’olled on. 
That section clearly does not apply to partnerships, wliich arc 
dealt with in a separate chapter of the Act. The very words of 
the section itself exclude partnerships, for the mere fact ol; dealing 
with a partnership, as to winch special rules apply, sufficiently 
.shows'the contrary intention mentioned in the soctioii— Gohiml 
l*rasacl v. CJiandar Sehhnr ;  Ham Narain v. llam Chunder̂ ^̂  ;

(1) I. L. R ., 9 All., 480. (2) I , L. l i „  18 Cal., 80.
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Imam-iul-din x. Liladhar '̂ '̂̂ ; Molikil v. GJidlahhai ; Yaidi/analha 
Vm Cldnnasdmi

This Court lias no jui’isdiction to take general partnership 
dccoiiuts of a firm at Bashiro—Barjanehantl Skivdas v. 'llu l- 
cIuDuV'^'*Kessovji Damodarv. Ziuclcmidds Ladhn̂ ^̂ K What decree 
can it give in this .suit for a single asset ? Tlie plaintiff has no 
right to the whole, and the part to which he may perhaps bo 
entitled cannot bo ascertained, witlioiit talcing general accounts*. 
As to the accounts regularly furnisheil l»y the defendants to the 
liusliire lii'in, they nmst lie taken as s('ttle<l accounts. No objec
tion has been taken to them.

Livei'drif// (with Lang Advocate General) for the plaintiff; — 
Jlotilal V. 0/u‘Il(th/ial'~̂  practically decides this case, for it assumes 
that the representatives of a deceased partner can sue. I f they 
could not suGj the question as to the necessity of joining them 
as parties could not arise. XTuJer section 45 of the Contract Act 
the right of the deceased co-contractor survives to his represent
ative. If the right survives, there is a remedy— Cunningham and 
Sliepliard’s Contract Act, notes to section 45. In Molilal v. 
GheUahliaî -̂  î VDTan, ,T., (at j^age l l )s : iy s :  Wo cannot doubt
Init tliat tli(,'se sections (/.<’., 'l  ̂and l'"i) rclati  ̂to partners as well as 
to other co-contractors,'’ Yvinw v. Qoeutdas'*̂ ^̂  it is
also clear that tJi;; representative of a di'ceased ]»artner has a 
separate and iiu]epen<lent right of s\iit. In that ea.so he was 
allowed to recover a speciiic asset from a surviving partner without 
a general partnership account.

As to the aecoxmts wo arc entitled to have accounts from the 
defendants from the beginning of their dealings—at all events 
from the end of 1891. The account for 1802 diil not arrive at 
Bushiro until after Abool Cassum’s death. Tlio did'endants, who 
do not deny their liability to the finUj ought to have paid * tho 
amount due into Court.

Kirlqmtrich in reply W e could not pay into Court. Bectioii 
376 of the Civil Procedure Code (Act XIV  of 1882) dogs not

(1) I. L. II., 14 All., 524.
(2 )I .L .E ., 17 Bom., 6.
(3) I .  L . K . ,  17 M a t l . ,  1 0 8 .

(-0 12 Bom. if . 0, Hop., 113 at p. 125. 
(•'■>) I. L. 11,, 13 Born., 404,

I. L. II., 20 Bom., 15.
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apply to sucli a case as and it; is the only section wliicli pro
vides for payment into Court.

C a n d y , J, :—Two brothers, Haji Abool Cassimi and Haji Ali 
Akbaj', carried on a partnership business at Bushiro in Persia 
in their joint names. In tlie coiu’so of this business they had 
extensive dealings with the Bombay firm of David Sassoon and 
Co.j who acted as agents for the Bushire firm in purchasing and 
selling goods, and (aijparently as cover) held Government paper 
to the extent of two lakhs of rupees on behalf of the said 
Bushire firm.

It is admitted that David Sassoon and Co. liave, at this pre
sent time', as the result of their transactions with the Bushiro firm, 
a large sum of money to the credit of that firm, and also they 
are responsible to the Bushire firm for a large sum of money hold 
by Sassoon and Co. in China to the credit of the Bushiro firm.

Abool Cassum died at Bushiro on 7th February, 1893, leaving 
him surviving t’vvo adult sons, Aga Mahomed Ivarini and Aga 
Mahomed Ismael, and two other sons and one dauglifcer  ̂ tlui.se 
three being minors. It is clear from the correspondence which 
has been filed in the case that the surviving brother and part
ner, Haji Ali Akbar, claimed to be sole executor of his deceased 
brother^s estate, and he asked David Sassoon and Co. to be 
his agents and to obtain probate of his brotlier’s -vvill, mentioning 
that one Aga Gulam Husain Avas using his influence 'with the 
adult sons of the deceased to obtain prol)ate in the name o f 
Mahomed Karim, David Sassoon and Co. pointed out that 
they could not act as agents of Ali Akbar, l>ut tluifc he should 
come to Bombay and take all necessary steps after o1»taining 
letters from his gro^vn-up nephews to act on their behalf. They 
also pointed out that the will of the deceased could not be acted 
upon, as it seems to have been executed (in 1809) for tlie special 
purpose of a pilgrimage. Haji ./Vli Akbar replied that lie had 
<5ome to a settlement with liis elder nephews, But ho took no 
steps to come to Bombay, and administer his brother’s sliaro of 
the assets o£ the partnership in Bombay.

In the meanwhile, the above-mentioned (lulam Husain, m  
the duly constituted attorney of the said Mahomed Karim and

/
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Mahomed Esniailj obtained letters o£ adnniiistviitioii (dated 8th 
Oefcoljer, liS95) of tlie property cl' tlie said Aljool Oassiiiu witliiii tho 
15oml)ay Presulcney for the benefit ()i’ tlio said Mahomed Karim 
and Mahomed Lsnuiil  ̂ and lliaited until they or cither ol! them 
should ohtaiii letters of adniinistratioii.

Armed witli these letters Gulain lliisaiu^ti Bolicitors wrote 
on the 2ord Octoher, 1S95, to David Sassoon and Co. for an 
account of all moneys <lue hy them to tlie Bushiro ilrni or to 
Ahool Cassum personally. I). Sassoon and Co.’ s solicitors replied, 
rurnishing nn acconnt of what in their eli('nts^ )m)o1cs was shown 
due to the Jhishirc firm, :vnd refusing to recognise the right of 
Ciulam JIusain to deal with the same except with tlie concnr- 
rence of Ali Akhar. 'J’hey further stated that accounts ]iad boon 
rendered fvoni time to time to Ali Akbar. (lulani jlusains 
solicitors also wrote (ISovember, TcSOo) to Ali Akbar at liushiiv, 
askino’ him to join in tlio adinilustration of the esta,t(', ol; the 
deceased in recovering what was du(̂  from l>avid Sassoon and 
Co. Li that l(!t(er, incniion avms made of the accounts of 
the p a rtn ersh ip  having been mad(  ̂ up and sidlh'd 1)etw(>en Ali 
Ak]>ar and the two adult sons of the «h'ceased, tlu'statement of 
account being sigiUMi by Ali Akbar and the two sons, i t  docs 
not ai)penr that any answer was received to thal l*'tter.

The p resen t Buit was on Otli January, KS9»!, I.y (.{ulum
Husain against Pavid Sassoon and Co. ami Ali Akbar, praying 
tliat an acconnt should be lakt'n ol“ all the dealings V)etwoou 
Sassoon an<l Co. and the, IJusbire lirm, and that David Sassoon 
and Co. .should bami over to him, or to him nnd defendant 
Ali Akbar, tbe balance fouml due and tlie (Jovernmciit paper 
iibove mentioned. Defendant Ali Akbar has not a])pi«ared to 
plead ill the suit. It  being shown to the -fudge in Cluvmbcn’.s 
that fiovvice of the summons could not bo ellected \uider section 
00 of the Civil Procediu-c Code (Act XIV of 1882) an order wa« 
made that the sumnions should be sent Ijy registered post, and that 
such should be deemed good and effectual service. The postal cover 
has been returned as refused.” I held that the sunnnons wjw 
■duly served. The ruling in JarjannatJi v. J.E. Sassooii<̂  ̂ doc.s not

(1) I .  L . B ., 18 Bom., GOO.
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apply, as the defentlanfc in tliat case resided in British territory. 
It would be practically iuipossiljle in the present case to prove 
directly that the person to whom the postal oflicial at Bnshire 
tendered the cover, and by whom it was refused, was the 
defendant Ali Akbar. But there is the indirect evidence of the 
fact tliat the cover is most clearlj^ addressed to Ali Akl)ar, a 
person who must be well known in Bii,shire,, and tliei'o is tlio 
affidavit before the Judge in Clianibcrs, .showing’ tluit A.H Alcbar 
knows of this suit. To rule that there can bo ]io valid .service 
on Ali Akbar (for that would bo the elfect of tlie ruling that the 
present sei’vice is ineffectual) would amount to a d('nial of justiccj 
txssuniinii’ that this Court lias jurisdiction. That is the main 
question which arises on the written statement filed by David 
■Sassoon and Co., and forms the subject of the fu’st issue raised, 
by their counsel “  whether the plaintiff is entitled to maintain 
tliis suit.

Mr. Kirkpatrick’s argument may bo put briefly thus :— There 
is no authority for the ro2')resentativc of tlic estate of a deceased 
partner in a f(n’eign firm (there bchig a surviving partner"of 
the foreign firm still carrying on tlie Ijusiiiess of that firm) 
■coming into this Court as such representative, and claiming to 
recover a specific asset from a debtor of the firm. All ho can 
■do in the present case is to sue Ali Akbar for a partnership 
account in the Court in Persia, and, if the Persian law allows a 
receiver to be appointed, to obtain such appointment; and such re
ceiver could thencomc here and ask David Sassoon foi'an account^ 
and recover the specific sum found due. (Section 45 of the Con
tract Act does not apply to partnerships ; even if it does, there 
is here a ' ‘ contrary intention ” impliable from the fact that the 
promisees Avere partners, and the ordinary common law of part
nership would thus apply by which the right of action belong.s 
to the surviving partner only. As this Court cannot tid<e a 
general account of the whole partnership of the firm in Ihtshire, 
■complete justice cannot be done here between the surviving 
partner and the representative of the deceased partner, and it 
•cannot entertain the suit for ti e recovery of a specific asset. 
•Such, in brief, is the learned couii'oPs argument).

3807.
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Now, first as to the word “ foreign” : tliis may really be at 
once eliminated from the argument. In this case part of the causo 
oF action certainly arose in Bombay, and leave to sue lias been 
obtained under clauso 12 of the Letters Patent. The tact, there
fore, that the surviving partner, ^vho is sued with the Bombay 
debtors of the firm, is a Persian subject,'not ever living or carrying 
on bnsiness within the jurisdiction of this Conrt, cannot oust 
the jurisdiction of the Court. Eliminating the -word “ foreign/^ 
the argument then comes to this that the right of the represen
tative of the estate of a deceased partner is limited to a gpnoral 
.suit for the partnei’ship account (Avliich in this case would not 
lie in any Court in British India); and such apparently is the 
reasoning of Sir J, Edge, O'. J., in Gohiml Prasad v. Chandav 
Scl'h(vA^\ Avhcre he says ; “  The legal representative in this case 
would not 1)0 entitled neccHsarily to a moiety of the amount 
recovered in the action: his share of the amount recovered would 
depend on a settlement of accounts on tlio realization of tho 
partnership assets, and it would, in nry judgn\ent, be highly 
inconvenient and possibly mischievons to allow him to interfere 
in the realization of the assets, unless through the intervention of' 
the Court, by the api')ointment of a recei\'er in cases in which 
.such interference by the Court might bi‘ necessary.”

But in this Court I am bound by the deci.sion oi‘ the appeal 
Co\U‘t in h'lrell-Ctu'nfie v. (tociildais -̂\ in Avhicli case the head
quarters of the partnership were at Karaclu, and the partner.s 
all dwelt and worlvcd for gain outside tho jurisdiction of this 
Court. On the dissolution of the partnership by the death o f 
one ol; the partners, no adjustment of the partnership accounts, 
was made. The surviving partners hud, liowever, recovered 
certain assets of the firm which were in Bcnubay in tlte hands o f 
an officer of the Court, and tho suit in question was l)rought by 
the representative of the deceased partner against the sur\ iving 
partners and t 1 i e  holder of tho assets to recover those assot)i 
on the gromrd tliat they belonged wholly to the ostnte of tho 
deceased partner. Leave was obtained under clausc 12 of the 
Letters Patent. On tho question of jurisdiction tho appeal

(1) I. L. R., 9 All., 4S6. ■ (2) I. K,, OQ Bom., 1C.
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Court were quite unable to feel any doubt (see pp. 41-15 o£ 
tli0 report), and tlieir Lordships decreed in the tenns of para. B 
of tlie plaint, that if neccssary for the purposes of the suit tlie 
account of the partnership between the estate of the deceased 
partner and the surviving partners should be taken by this Court.

Now here no such general partnership account is aslced for 
or is necessary. The representative of the dccoased partner 
simply says to the surviving partner ; “  Join mo in reeovcring au 
amount due to the firm in Bombay : if yon refuse, then t must 
sue alone and join you as defendant; the only account at present 
to be taken is that of the debtor of the firm in B o m b a y I s  it a 
valid answer to say The Court has no jurisdiction, and cannot 
assist you, because the Court cannot recognise you ; it can only 
recognise the surviving partner if he chooses to sne to recover 
this asset, or a validly appointed rocoirer, if such can bo appoint
ed by the Courts and law of Persia ?” The decision in the ease 
quoted above gives an answer in the emphatic negative.

There remains the argument regarding section 45 of the Con
tract Act, That point lias been definitely eettlod by this Court. 
The answer is shadowed forth in tho judgment just (pioted 
at tho top of page 43 of the report. But in the provioua case 
of Motilal V . Ghellalhai'̂ '̂ '̂  the Chief Justice (then Mr. Justicc 
Farran) with the late Acting Chief Justice laid down clearly 
that section 45 of the Contract Act does relate to partners as 
well as to other co-contractors. Not only so, but the ralio deci
dendi of the whole judgment goes to show that in thi.s Court 
we cannot accept tlie argument now put forward by Mi\ 
Kirkpatrick, viz., that in India tho right to enforce a partnership 
contract rests with the surviving partner only. It is shown in 
that judgment that the only logically conBistent result of tho 
application of section 45 of the Contract Act to partnerships i>* 
that the right to performance of tho contract, as far as tlie other 
contracting party is concerned, rests j-uM as much wUli iho reprn-̂  
senfafAve o f the deceased partner as roiih tl/o surviving partner, 
and that though it is logically inconsiHtont to allow the surviving 
partner to sue without joining tho representative of tho deceased 
partner as a party to the suit, yet it was not necessary, iiotwith-

W I, L. E., 37Bom.,6.
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1897. standing the provisions of tlie Contracfc Act, to change tlio old 
practicc of the Small Causes Court wliicli permits the surviving 
partner to >sue alone,

Of courscj it follows that the representative of a dee’eascd 
partner can join tho surviving' partner in a suit ; and if tl̂ e 
lixtter does not join as plaintiff̂ , then, he can Lo made a dofend- 
antj and so a party to tlie suit. What right Jiave David 
Sessoon and Co., tlie debtors of the firm, to raise any ohjoction ? 
It is uo answer to say tliat under .section Go of tho Contract Act 
Ali Akbar eoalJ have given them a valid receipt and (li.scharo-a 
for their liabilities to the Bu.shire lirni. As »a Fact they admit 
that tliey have not discliarged their liabilit}’’ to the firm. On tlic . 
contrary when they ha'.l notico tliat Ali Akbar had made an ad
justment of the account's of the iirni with hia two adult nephews, 
Moliameil Karim and Mohamod Ismail— (sec tho accounts 2, 3 and 
4)—in March, 1894 and Fcl)ruary and May, 1805, tlu.\y refused 
payment ol; a drafti drawn on them apparently in licjuidation of 
that adjustment. Sub.soquontly, in July, 1SD5, Mohanied Karim 
and Mohamcd Ismail gavt  ̂ a power of attorney to the present 
pLiintiff to obtain letters oi‘ administration and so re-cover tho 
del)t due in Bomljay to the firm, llow far Mohamod Ivai'im and 
Mohamcd Ismail may bo l>ound to Ali Akbar by tlie alleged 
.settlement of partnership accounts, it i.s not for tliiw Court now 
to saj'’. But tho fact of that adjn.stmont, if it is a fact, cannot 
prevent them or tho pluintilf on their behalf from recovering the 
debt due in Bombay from D.ivid Sassoon and Co., so long as Ali 
Akbar is made a party to tlie suit. Nor can the writ of attacli- 
raent (Exhibit 11, with which compare the letters O and P) 
under section 2()8 of the Civil Procedure Code, or tho letter from 
the Bank of Persia in London to tlie iirni of Sassoon and Co. in 
London (Exhil)it 12), be pleaded by David Sassoon and Co. as a 
bar to tho present suit, that is, to the account being taken in order 
to show what is due from David Sas.soon and Co. to the Buslure 
linn. The fmding on the first Issue nui.st, therefore, be iu the 
affirmative.

There remains the question as to the accounts rendorc(H>y David 
Sassoon and Co. to the B iLsbire firm. Clearly they are not settled, 
that is, adjusted accounts. But they arc stated accounts. Thero
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is the evidence of the manager of David Sassoon and Co.tliat they 
were never objected to. Tlie last one received by the Busbire 
firm  before the deatli of Abool Cass urn was receive<l and ackuow- 
ledged* the day l)efore his death. That was up to the end of 
1892. It follows that all the accounts rendered up to and includ
ing the period up to tlie end of December, 1891  ̂must be taken as 
stated accounts, no objection having been made thereto within 
a reasonable time. Those accounts  ̂ therefore, nnist remain in 
full force and vigour as stated accounts, except so far as they can 
be impugned by the plaintiff, who has the burden of proof on 
him to establish errors and mistakes (Story’s Equity Jur,, scction 
523). The fact that the Bushiro firm had no agent in Bombay, 
and no partner of the firm came to Bombay to examine David 
Sassoon and Co/s accoxmts with vouchers; &c., would not make 
the account less stated accounts. It is for him to surcliargo and 
falsify with regard to tlie accounts rendered up to and including 
1891, and, subsequently, tlie account must be taken as open and 
treated accordingly by the Commissioner in the ordinary way. lie  
should include the moneys due on account of the China transaction 
and referred to in paragraph 4 of the written statement, and also 
the Government promissory notes with interest held by David 
SassooA and Co. on behalf of theBushire firm. It is unnecessary 
to pass any decree now regarding those notes, as the interest has 
always been included in the account, and the final order as to tho 
disposal of the notes can be passed when the final decree is to 
be made.

There will be a reference to the Commissioner in accordance 
with tho above directions. All costs and further directions 
x’eserved.

Attorneys for the plaintiff;— Messrs. Payn e, Gilbert and Saijani.

Attorneys for the first four defendants:— Messrs  ̂ Brown and  
Iloir,
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