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that the lower Courbs were ‘wrong in precludmrr the plaintitt . 1895
from giving proof of the statement. . .. OEAMANBU

It is a,dnntted by .the learned counsel for the partles that , Mtrfim;
the whole case turns on the first issue framed by the Subor- CHATD.
dinate Judge. We, therefore, vefer this issue for trial and find-
ing on the two parts thereof by the District Court after taking
evidencé. The finding to be certified to this COurt within
three months,

13

Tssue sent down.

APPELLATE CIVIL,

_. Before the Honowrable Mr. Farran, Chicf Justice, and Mr. Justice Parsons.

DOSHI FULCHAND (ORIGINAL PLAINTIFF), AP?Ei.LAirT, s« MALEE . 1895, -
DA'J’IRA“J (orIeIXAL DEFRNDANT), REspONDENT.* | - ° July 11

Talukdé’r—-—(}zgamf Tiilukders' At (Bom, Aot VI of 1888), Sécen 31—Dorigage
of tdlukduri cstatu--Valulaty of mortgage before tlhis Act—-Decrce uPOTR tke ROPE~
gage for sale of talukdari 9staﬁe

A t4lukddr of the Ahmedfﬂnd disrict morbgaged his_ ta’lul.dm'a property in 18886,
. In 1892 the morbgagee supd to enforee his lien by sale of the morbgaged property.
The Court passed: a decree against the talukddr personully, holding that it had
no power under sections 31 and 32 of the Gujarit Tdlukddivs® Ac{a (VI of 1888)(1) 0

direct o sale of the telukderi estate, .

* Appea,l Ne, 53-of 1894,
IO The followmg are the scctions of Act Viof 1888 referred £0 s

31. (1) No incumbrance on a ‘t4lukdsr’s estate, or on any portion thereof mude ,
by the talukddr after this Act comos into force, shall be valid as o aily time beyond
such talukdir’s na,tm'al life, unless such,incumbrance is ‘made” with the previous
written consent of the TAlukdairi Settlement O ficet or of some other oficer appoint-
ed by the Governor in Couneil in this hehalf..

® No alienation of a tdlukdir’s estafe or of any poxinon thel eof, or of any shore
or mt‘.exest therein, made after this Act comes into force, shall be valid, unless ‘suclr -
alicnation i’ made Wikl the previous sanction of the Governor in Council, which
' sanction shafl ot be given except upon the condition’ that the entnc responsibility,
for the portion of the jama anhd of the village expemses and police charges due in -
respect of the alienated aren, shall thenceforward vest in the- ahenee and not; in thoe
téluledir, : Lo : ?

32, (1) No consent or sanchion given under the last- precedmg- section sha],l. be
deemed to affect any right of Government; under section 3 of Bombay Act VIL of
1863 (@n Aot for the Summary Settlement of claims to ewmptwn Jrom the paymens -
of Gopernment land-revenue, and for regulating the- terms wpon whzaﬁ such exemp-
Zion shall be » ecq}msed in future, in those parts: of. the -Bombay P'I'emd‘enay wohioh .
are not subject to the operation of Act XI of 1852 of the Couneil of Indid),
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He?d, reversing the deeree, that the mortgnge having been offected prior to the
coming into force of the Gunjarib Talukdirs’ Act (1868) was not invalidated, by
clause 1 of section 31 of the Act, and that the Court was bound to pass a decree for .

“pale in default of payment of the mortgage- -debt, © " )

. Quaere—Whether the property conld he sold without; the sanctipn of the Gover-
nor in Couneil, vegavd being had to the provisions of clanse 2 of seetion 31 of the

Act,
Nn,/ar Prdy J]'L wd Toedhaill) doubtell.
 ApruAL from the decision of Gr McCorlkell, D1str1ct Judge of
Ahmedabad in Sum No. 26. of 1892 .

" The property in dispute was a salukddri cstate belonging to
Mélek D&iJlI‘é:} AJam'iohal.

The property was mortgaged to one Tribhovan Réichand- by a
niprtgage-bond for Rs. 879 on-2lsh Decembu .1886.

Tribhovan. Rémhand .assigned the mortgage te the plaintiff,
and in 1802 the ‘plaintift filed this suit to recover Rs. 2,438, being

the amount "ot principal and- 1nterest due on the mortgage by

sale of the mortgaged property

. The- defendants, who were ‘the heirs of the mortgagor, being
minors’ were represented by the Colleetar of* Ahmedabad as their
bualdwm They pleaded (intér.alia) that the property - in suit
being a tdlukddri estabe; the plaintiff was not entitled to a decree
for sdle of the mortgaged property, and that he could not recover
interest exceeding the amount of the principal.

The District Judge held that under the Gujardt Téxlukdwrs
Act (Bombay Act VI of 1888) the pla,mmff could not obtain a

~ decree against the talukdari estate.

- The following extract from his judgment gives his reasous :

“Ttis qmte true that the mortgage hen wag created before the passing of . the
T(ﬁlﬂ{ddn Act, Butit appears tome that under soctions 81 and 32 (of the Act)
Civil Courts are Whrred from fmposing incumbrances on a telylidcri éstate, cven.
thqu(rh the basx; of su_ch incnmbrances may be foimnd embodied in contracts entered
into by tilukddrs before the passing of the Act, "No doubt a decree passed before
.the passing of the Tidlukddri Act would be binding on the estate. In this spivit X

()] I, L,’R., 19 Bom,, 80.

*.

(2) And notlnng in the last preceding section slull apply to the ploputy of a.ny
thakm to which section 28 of the Broach and Kaira Encumbcud Tstates Act, 1981,

M 'Lpphcable, or'be deemed to affect the power -ofthe manager of any. thalur’s nn-

moveable pmperty under scctmn 24 of tho said Act.
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: read the ruling at page 94 of the Punted Judgme.nts for 1892, ** (& wllia"n Moti
v. Pn‘thublm(l)r)

On these grounds the District Judge. paseed a decree for :

>Rs 2,488 and costs awmnst the personal estate of thé_ deceased

talukddr so far as the same might have come into-the possession _-

of his heirs, the defendants on the recordr He. directed the
plalnblff to pay the costs 1ncurred by the defendant Collector,

. JAgainst this decision the plmntn‘f preferred a second appea,l to~
the High Court .

F. R. Vicedrs (with him Ganpat Sadcos?tw Rcw) for appeﬂant
Phe mortgagee is entitled to a decree against the mortgaged pro-
- perty. Om mortgage was executed befme Bombay Act VIof
1888 was passed.” Sectmns 31 and. 32 of the Act are not 1etro—
spective. | They apply in the case of any charge or 1ncumb1ance
.made gfter the Act came into force. Our mortoaoe is, thereforc
perfectly valid, and we are entitled to a deeree for. sale of the
mortgaged. p_lopelty——z\_ agar Pragji vv Jivabhat®: We are also
entitled to interest, at the stipulated rate, till date of payment.

Réo Séheb Vdsudes J. Kirtikar, Government Pleader, for the -

respondent :—The object of the TAlukddri Act is to preserve

talukddare estates and prevent their passing into the hands of |

strangers. With this ohject sections 81 and 32 of the Télkakddri

~Aet appear to have been framed. No ahen&tmn of a tzﬂukd.il s .

estate is valid except when made with the previous sanction of
the local Government. The object of the Act would be defeated*
if the Civil OOUltS were to pass decrees for'sale of ddlukdiri

property. ‘A sale by the Court, followed by confirmation of sale

and grant’ of sale certificate, isan « alienation ”. within the medn- .
ing of section 81, clause 2, of the Act-—Kaldidn Moti v. PithubAdid.
The ruling in Nagar Prdgji y. Jivdbkei® is not correct.

_ Paxsons, J.:—The mortgage sued on being prior in date to the
coming. into force. of the Gujarit Talukdérs' Act, 1888, is nob
invalidated by clause 1 of section 31 of ‘that Act, antdtis oné
which the deceased tdlukddr had power to execute. We think,
therefoxe, that “the Court was bound to give the -plamhﬁ' the
rwhts which he gequired under thab mmtwge and pass a decree
for sale in default of payment of the mortgage- -debt. o

@ I, T4 R., 17 Bom,, 289, .. ) @ L LR, 19 Bom., 80.
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The point taken before us, that the plopelty cannot be sold
having regard to the provisions of clause 2 of the section above
‘méntioned, will only arise if the plaunﬁﬁ' applies for an order ab-

solute for sale (undér section .89 of the Transfer of Property

Act) and is then unable to show the sanction of the Governor in
Council to the proposed sale. It would, therefme be .premature-
for us to ‘discuss that point.

As, however the case of Nagar Prd wg]z v, Jwabhm(l) has -béen
cited to us, we think it right to record our. doubt as to the’ cor-
rectness of that "decision, which should, we think, if the case
again comes before this Court, be tested by a reference to a Full
Bench. : : :

" We consider tha.f the decree éuﬂiciently declares the personal

' Tidbility of the defendants. They will under its execution have

to account for.the assets of the deceased whmh ‘have come into-

'thoxr'ha,nds and w111 of course, be liable pelsonully in case of

failure to, account.” . : » .

.The Judge has‘refused b0 award interest from date of- suit.
In this he is wrong. In.a swition a mortgage the plaintiff is

- entitled to inpere,st down to the date of the decree. We must
- award the plaintiff Rs, 870 with interest at two per cent. per

month from December 21st, 1886, tdSeptembél 19th, 1893, "and

~ we allow further interest on the 870 rupees at six per cent; from
.September 20th, 1808, to payment

The Judge has given the Collector costs as against the plaint~
iff, but the Qollectm appeared in the suit only as guardian for the

) 'suih of the minor defendants,- and the plaintiff is not liable for

the costs incurred by him in so appearing which the Oollectm
‘can charge to the estate of the minors.

We amend the decree by alteunrr thie decretal amount as above
stated, and by striking out the order directing plaintiff to pay
the costs incurred by .the defendant Collector and by adding an
order to the effect that, in default of the payment of the decretal

“amount with costs in the lower*Court and this Court within six

months of this dabe, the plaintiff may apply for an oder Jfb-
%olute for sale of the mortgaged property.

Decree amended.
* ) L LR, 19 Boin, 80, .



