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that the lower Courts were wrong in precluding the plaintitt' 
froln giving proa! of the.statement.

I t  is admitted b y . the learned counsel for the parties that 
the wHole case turns, on the first issue framed by the SuBor- 

^dinate Judge. W e , therefore/refer this issue for trial and find­
ing on the two parts thereof by the District Court after taking 
evidence. The finding to be certified to this Court within 
three months.

sent doiun.
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.APPELLATE- CIVIL.
Before the Honourable 'Mr. Farran, Chief Jiisticef 'and M r. Justice Parsons.

D O S H I F U L O H A N D  (o r ig in a l P la i k t i f j ’), Ap1>5ii.lant, v . M A ’L E K  
DA'JIEAJJ (ORIGINAL Defjsndant), EeSpostdekt.* . *

Tdl'ulcddr— Gujarat I^Uiikddrs' Act {Bom, Act V I  o f  1888), /S'ec.*Zl-^Mortgage
o f tdlnTcdiiri odat'e— Validity of mortgage'beforeilie Aet-^Decrce zipon the vttort'
gage fo r  sale o f tdlukddri estate, - . ! ’ " .

A tilukdAv of tlie ATiinedabad district mortgaged \\\b tdhiMciri property ,iii 1886.
' In  1892 the inorfagagee sii^d to enforce liis lien by sale of the mortgaged property*

The Court passed- a decree aga'iasfc the tiillukddi' i>ersoually, holding that it had 
no power undej- sections SI and 32 of the G-ujardt'TdluMdrs'* Aei {V I of 18SS)(l) to 
direct a.tsale of tlie egfcato. * .

* Appeal No. 53-of 1894i,
(1) The following are the sections of Act V I  of 1888 referred to

31., (1) No incumbrance on a t^lukd^r’s estate, or on any portion thereof, made 
by the tdlulcdtir after this Act comes into force, sliall be valid as to any time beyond 
suoli t^lukdar’ s natural life, unless such, incumbrance is *made with the previous 
written consent of the Tdlukdafri Settlement OiBcer or of some other officer appoint­
ed by the Governor in Council in this behalf..

(2) No alienation of a tdlnkdiir’ s estate or of any portion thereof, or of any shave
or interest therem, made after this Act comes into force, shall be valid, -unless suclr 
alienation issmade with the previous sanction 6£ the Governor^ Council, which 
aanction shall not be given except upon the condition*that the entire responsibility, 
for the portion of the jama atid of the village expenses and police charges due in, 
respect o£ the alienated area, shall thenceforward vest in the alienee and not in fclio 
tdluMdr. ■ . ■ ' ■ *

32, (1) No consent or sanction given under the last - preceding section sh a^be' 
4oemed to afflect any right of Government under section 3 of Bombay Act Y l j  of 
18G3 {dn Act fo r  the Sumv^ary Settle’nent o f  claims to exemption from  t M  <paymnt 
o f  Government land-revenue, and for regulating tJw- fet'w  ujson jOhicM sudh exem^- 
Moil &1m U he recogtmed in future, in those parts o f  the Som'bay P¥esi^6n&y 9vMo% 
urct not sxibjoct to the operation of Act X I  o f  1852 of ths CouwM o f I n ^ )„
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ife/<?, reversing tlio: decree, that the mortgage having ■'been effected pi-ior to the 
coming into force of the Gujarat Tiilulcclairs’ Act (1888) was not iuvalidatod* by  
clause 1 of section'Sl of the Act, and that the Court was bound to pass a decree for .

■ sale ill default of payment of tlie morfcgage-debt. ■ ■
Whether the property cauld be sold without the sanction of the Gover­

nor in'Councilj regard being had to the provisions of clause 2 of section 31 of th e  

Acts

NagciT Pnis^i v. JivdlhaiO-') doubted. •

A ppbax from the decision of G-. McOorkellj District Judge o£ 
Ahmedabad' in Suit No. 26 .of 1893.

■ Tke property in dispute was a idluMar-i estate belonging to 
Mdlek -Ddjird} AjamlDhai.

triie property was W rtgaged to one Tribhovan Eaicliand- by a 
Daprtgage-bond for Rs. 879 on-21st Peceniberj, ,1886,.

Trifoh-ovan. Rdichand assigned the morfcgag'6 t© the plaintiff, 
and in 1892 the plaintiff filed this suit to recov'er Es. 2,438, being 
.the amount of principal and interest due on the mortgage by  
§ale of the mortgaged,* pro|)erfcy.

■ The ■ defendants, who were the heirs of the mortgagor, being 
minors'were isp'resented by the Collector o f  Ahmedabad as their 
guardian.' Th6y pleaded {iiiter-alia) that the property'in vSuit 
being a tdluMmi esta.fce,- the plaintiff was not entitled to a decree

. for sale of the mortgaged property, and that he could not recover 
interest exceeding the amount of the principal.

The District Judge held that undor the Gujarat Tdlukddrs^
■ Act (Bombay Act Y I  of 1S8S) .the plaintiff could not obtain a 

decree against the tdhtJcddri estate.

- The following extract'from his judgment gives his reasouvs : —

. “  It  as quite true that the mortgage lien* wag created before the passing o f . the' 
T^luMiiri Act. But it appears to me that under sections 31 and 32 (of the Act) 
Civil Courts are l^i’red Iroto imposing incumbrances on a estate, eveii.
though the basis of such incnnihrances may be found embodied in contracts entered 
into by tfflukddrs before the pasising of tĥ j Act, 'No doubt a docreo passed before 

• the passigig of the Ti^luMiiri A ct would be binding on the estate. In this spirit I -

, (1) I , L , R., 19 Bom,, 80.
^ . - .

, (2) And nothing iu the last ^preceding, section shall apply to the property of any 
thiiim f̂co which section 28 of the Eroach and Kaira Encumbered Estates Act, 1B8I,

; is applicable, or'be deemed to affect the power of-the manager of any, thi^kur’a im­

moveable property under section 24 of the said Act.
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read the ruling at page 9 i o£ tlie Printed. Judgmeaifcs for 1892,
V. P c t i h i C b k a i ^ i )  . ■ ' ■

■ { K a l l i d n  M p t i 1895,

■ \ ■ Dosni.
On these grounds the District Judge. passBd a’ decree fpr_ ,̂ - Ptochahto

Bs. 2^438 and costs against the personal estate of irhê  deceased . 
talukddr so far as the* same might have come into ‘ the possession , • 
of his heirs, the defendants on the record? H e. directed the 
plaintiff to pay the costs incurred by the defendant Collector.

. A gainst this decision the,plaintiff preferred a secbnd appeal to 
the flig h  Court. ‘ •

F. M. Vicca ji  (with him Ganpat SaddsMv Rdo) for a p p e l l a n t »
The mortgagee is entitled to a decree against the mortgaged pro- 

• perty. Our mortgage was executed hefoje Bombay Act V I  of 
3-888 was passed.' Sections 31 and- 32 , of the Act are not retro­
spective. . .They apply in the case of any charge or incumbrance.

. made after the Act came into force. Our mortgage iŝ  therefore, 
perfectly valid, and we are entitled to a decree for. sale of the
mortgaged, property— A agar Prdgji v» Jimbhai^ '̂ :̂ W e  ara also
entitled to interest, at the stipulated rate, till date of payment.

Rdo Sdheh Ydsi(,def> J. Kirtikar, ■Government Pleader,- for the ‘ 
r e s p o n d e n t T h e  object of. the Tdlulsd^iri Act is to preserve 
■tdl.uhcldri estates and prevent their passing into the hands of ^
•istrang’ers. With- this object sections 31 and 32 of the Takikdd,ri 

,-Aet appear to have been framed. No alienation of a t^lukddr^s . 
estate is valid except when made with the preyious sanction of 
the local Grovernment. The objeot of the A ct would be defeated" 
if the Civil Courts were to p ^ s  decrees for ‘ sale of tdlukddri 
property. *A sale by the Court, followed by confirmation of sale 
and grant' of sale certificate, is an alienation ”■ within the me^n- • 
ing of s.ectiori 31, clause 2, of the A ct— Xallidn Moti v. PdihthMi^^K 
The ruling in Nagar Prdgji y. Jiv'dbAaî '̂> is not correct.

P aesons, :— The mortgage sued on being'prior in date to the 
coming, into force. of the Gujarat Talukddrs' Act, 1888, is not 
invalidated by- clause 1 of section Bl .of 'that Act, and is oii4 
which the deceased tdlukd^r had power to execute. W e think, ̂  
therefore, that ‘ the Court was bound to give the plaintiff the 
.Rights which he acquired under that mortgage" and pasjS a. decree 
for sal.e in default of payment of the mortgage-debt.

CD I. L. K , 17 I5om., 2S 9 ....................m I« LrR., 19 Bora., 80.
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The point taken before us, that the property cannot be sold 
laaving’ regard to the provisions of clause 2 o£ the section above 
mentionedj will only arise if the plaintiff applies for an order ab­
solute for sale (under section 89 of the Transfer of Property 
Act) aud is then unable to show the sanction of the Governor in , 
Council to the proposed sale. I t  would, therefore, be .premature 
for us to ‘discuss" that point.

As, however, the case oi' Nag'ar Frdgji y . Jivdhhaî '̂̂  has -b^eii 
cited to us, we think it right to record our. doubt as to the cor­
rectness of that 'decision, which should, we think, if  the case- 
again comes before this Court, be tested by a reference to a Full 
Bench. ' . • • : . !

W e consider that the decree sufficiently declares the personal 
liability of the defendants. They will under its ex.ecution have 
to account for .the assets of the deceased which have come into- 
theirliands, and will, of course, be liable personally in case of 
failure to. account. , ’

; The Judge has reftised to award interest from' date of suit. 
In tins he is wrong, In- a suit-.on a mortgage the plaintiff is

■ entitled to interest down to the date of the decree. W e  must
■ award the plaintiff Es. 870 with interest at two per cent, per 

month from December 21st, 1S86, to September 19th_, 1893, and 
we allow further interest on the 870 rupees at six per cent; from
 ̂September 20th, 1893, to payment.

The Judge has given the Collector costs as against the plaint­
iff, but the Collector appeared in the suit only as guardian for the 

 ̂ suit of the minor defendants,- and the plaintiff is not liable for 
the costs incurred by him in so appearing which the Collector 
can charge to the estate of the minors.

W e amend the decree by altering the decretal amount as above 
stated, and by striking out the order directing plaintiff to pay 
the costs incurred by .the defendant Collector and by adding an 
order to the effect that, in default of the payment of the decretal 

‘ amount with costs in the lower‘Court and this Court within .'six 
months of this date, the plaintiff may apply for an' order ab- 
.solute for sale of the mortgaged property.

Decree cmeHclcd*
' (1) r. 19Bcin., 80.


