
1805. f o r m e r  to  h o ld  ju s t  as lie  l ie ld  th e  la t te r , v iz., as m o r tg a g e e  f o r  th e  

o c c u p a n t  B d b d ji  a n d  h is  h e i r s . . S e e  V ir a r d g a v a  v . K ris/ in asa m i 

<1*. T h e  S p e c ia l  J u d g e , t h e r e fo r e ,  a c te d  i l le g a lly  in  r e v e r s in g  th e  
d e c r e e  o f  th e  S u b o r d in a te  J u d g e  o n  h is  l i i id in g  o n  h is  4 t l i  is «u e , 

a n d  wo- m u s t  r e v e r s e  h is  o r d e r  a n d  r e m a n d  th e  c a s e  t o  h im  i l l  

o r d e r  t h a t  h e  m & y  d is p o s e  o f  th e  ’ o t h e r  p o in ts  a t  is s u e  b e fo r e  

h im . T h e  o p p o n e n t  m u s t  p a y  th e  c o s ts  o f  t l m  r u le .

TH E IN D IA N  L A W  R E P O R T S. [V q L . X X I .

Order reversed.
(1)1. L . K,., (i Mad., 3M at p. 347.

A P P E L L A T E  C IV IL .

Before Chief Justice Farran and Mr. Justice Parsons-

N A VAZBA ’I  (OBIGINAL D e f e n d a s i  N o .  1), A p p l i c a n t ,  v . PBSTONJI 
B A T A K Ji (ORIGINAL P l a i n i i f f ) ,  OprosEii-T.*;;

Ej>epiiior—Executor de son tori—Vhrtt nomlitales an extantor de tort—
Liability ofetich executor to creditors of deceased—Intermeddling with estate after 
order for prohnte m&ck iî f iefore imiie af prohate^Eeceipi lif aigeti iaith eonsent 
of person appointed executor—Indian Succcuiou Act (X of 1865), See. 255— 
Act Xli of 1838. i

Probate is noaessary t j pouiplote tiio title of a rightful exaoator, and until it is 
actually taken out, a peraon iutenneddling with the assets constitutes himself exe­
cutor de son tort.

The executrix appointed by the will of one Jamsetji Jeluifngir apj)lied to the High 
Court for probate of tlie will, and Navazbai, the widow of Jamsetji, entered a caveat. 
By a consent docroe, dated 25th February, 1892, it was ordered that probate should 
issue to llataubai, and by the same deoreo it was declared that Ratanbai as executrix 
was not entitled to a sura of,Es 4,1(8-10 or any other sum or sums of money to be 
received from the B. B. and C. I. Eailway Company. lu that same year JfavazbAi 
obtained payment from the Eailway Company of the said gum of Rs. 4,178-10 aud of 
another sum of Rs. 166 due to the deceased. On the 3rd February, 1893, x̂ obata 
was issued to Ratanbai. In !|891 the plaintiff sued NavSzhii and Batanbifi for Es.-165 
due to him hy the deceased Jamsetji, lie elainjed agaiust Navazbii as cxceutrix 
de soft to-rL ■

H e ld  that probate not having actually issued to Ratanbai at the time that Naraz* 
bii received the money from the Railway Company although an order for probate 
had been made, she had by receiving it constituted herself executrix ie  son tort and 
■was, therefore, liable to the plaintiff, and could be joined as co-defendant with Katanbii 
iu the suit,

* Application No. 81 of 1895 under the extraordinary jnrisdiotion.



Held, also, that the fact that by the terms of the eonscnfc deeroe of the 25th Feb- 1895.
ruary, ]892, she was allowed to receive the money and retain it, was no clcfence. The Nat \ZBil
consent decree did not bind the creditors or free lier from her responsibility to them 
to the extent of the assets which slie receivitl. PeSTOKU.

*

A pplication under the extraordinary jurisdiction of the High 
Court (section 25 of the I’rovincial Sjiiall Cause Courts Act, IX  
of 1S87) against the decision of Khiiu Bahadur B. B. Modi, Judge 
of the Court of Sinali Causes at Surat.

One Jaiasetji JehOnghji Dalai died hi Bomhay ou the 14th 
October, 1891, leaving a will dated 25th August, 1887, whereby 
he appointed one Ratanbai Soribji tJmrigac as his cxecutrix and 
bequeathed to her all his estate.

Sataubai applied for the probate of the wiYl to the High Coar(\ 
md. ISavazhaif the widow of the deceased, iiled a cayeat against 
the grant.

On the 25th February, 1892, a consent decree was passed by 
the High Court (No. S6 of 189]) between “ 33c4i Rafcanbai, the 
sole executrix named in the will of the deceased, as plaintiff 
and Nav^Mi, widow of the deceased, ” as defendant. The 
decree ran as follows: —
. “  Tills Court doth by consont order and dirct't that probrtto of llic will of the said 

Jamsetji Jehangirji Dal U, deceased, do issue to the said pUiintilf and that tUesohcdulo 
to tlio said petition be amended by striking; out tlio «oi-ds ‘ Monies standing to the 
deceased’s credit at the time of his death in the Provident Finid in the B. B. & C . I.
Railway Company, Us. 4,200; ’ and this t'onrt dotii declare that the plaintiff as 
executrix of the estate of the Siiid J. J. iJahU, deceased, is not entitled to the said 
sum, Rs. 4,178-]0, or any otlier sum or sums of money hereafter to be received from 
tlio B. B, & C. I. Kiulv.’fty Comi>aiiy l>y way of gnituity or otherwise howsoever,”

Probate of the will was granted to liatanbai on the 3rd Feb- 
. ruaiy, 1893.

In 1892, while the proceedings in the High Court were pending,
Navtizbai, the wi<.low of the deceased, applied, to the Railway 
Company and received from the Company’s Provident Fund 
Committee the above-mentioned sum of Es. 4,178-10-0. A  
further sum of Rs. 166 was paid to her by the company in i-especfc 
of certain arrears of salary and bhd.tta due to the deceased.

In the year 1894 the plaintiff sued Navazbdi and Ratanbdi
in the Court of Small Causes at Surat to recover Rs. 165 in 
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rcspcct of cor tain loans advancod by him to tlie deceased during 
his life-time.

The Judge awarded the plaintiffs claim to bo recovered from 
tlie estate of the deceased, and held {inter alia) that Navazlbdi had 
by her conduct rendered her.self liable to the plaintiff as an execu­
trix de son tort.

Navai^bai applied to the High Court under its extraordinary 
jurisdiction and obtained a rule nisi, calling on the plaintiff to 
show cause why the decision should not be set aside, contend­
ing tliat the Judge erred in lioldirig that she was executrix de son 
iort and as such liable for tlie debt sued o n ; that ]io should have 
licld that the consent decree made by the High Court protected 
her from the claims of the creditors of the deceased, and tliat he 
should have hold that the plaintiffs remedy, if any, wass against 
RatankVi, the ■ executrix of the deceased, and not against the 
applicant.

MiineJcsIulh J. Taleydrhhmi appeared for the applicant (defend­
ant JSTavazbai) in support of the rule :— Navazbai has been hold 
liable as executrix de aon loH l)ccauso she obtained the sums of 
Rs. 4,178-10 and Rs. lOG from tlie Railway Company. Wo deny 
that she was executrix de. so'th iort. The consent decree of .Feb­
ruary, 1882, gave her the right to these sums, and the plaiutiiF 
has no claim to any part of them—lUll v. Carlh^^ .̂ A t the time 
she received these sums the order for probate had been made by 

the consent decree although probate had not actually l)een issued. 
But the order for the grant of probate ia tantamoxint to the grant 
\tii(M— Mugmrdm v. UufHahaJi, Nmitlh). There was, therefore, an 
executrix in existence. It is she who is liable to the creditors, 
and Navazbai, if she has done wrong, is liable to her. But the 
creditors cannot sue Nava^jbdi. They can only sue the executrix 
Rjitaiibdi. Navaabai has not rendered herself liable as execu­
trix de son tort.

Ndrayim 0, C/iauddvarJiar appeared for the opponent (plaintiff) 
to show cause:—Navazbai had no authority under the will to 
recover any money due to the deceased, and having done so, she 
was rightly held to be executrix de son tort, and is, thcreforoj 

(1) L. E., 1 Ell., 00. (i) I. L. K., 17 Cal., 817.
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lial)le to tlie plaintiff— scetion 265 oC tho Indiiin Succession A c t ; 
Padget v. Priest^^\

EarrAn, 0. J . :— Upon tliis application wo liavc boon asked to 
set aside the decree made by the Provincial Small Cause Court 
at Surat against tho defendant NavazVii as executrix dr sou lor!' 
of her deceased luishand .1anisetji. Eatanbaij tlio executrix of
tlie deceased  ̂ was joined as a co-doi‘ondaut in tho Buit, and a 
decree was also passed against her.

It appears to bo settled law that an executor de sou (ort, or
of his own wrong-” , as he is styled in tlio Indian Succession 

Act, can be sued jointly wibli tho rightful Gxecutor— Williams 
on Executors, 217 (9tli Ed,). No objection has been taken 
before us to tlie decree on that ground.

It is, however, contoaded that there was a riglitful executrix 
in oxistenco when tlie defendant ISTavaxbui iutonnuddlod with tho 
estate of the deceased by collecting a debt due to liim by tlio 
Bombay Baroda and Central India llailway Coinj)anyj and that 
section 265 of tho Succession Act (K of 1865) shows that imdor 
these circumstances Navazibai cannot bo sued by a ci*editor of tho 
deceased, the only person to wlioui she is responsihlo Ijoing tho 
rightful executrix.

Tho deceased Jamsetji died on tho Lith Octobor, 1S91. Thero- 
nfter Ratanbdi applied to tho High Court foi* prol>ato of liis will. 
To that application Nava/ibai filed a caveat. By a consent 
decree made on the 25th February, 1802, the caveat was dis- 
niissed, and it was ordered that probate should issue to llataii- 
bai. Probate did not, in fact, issue until the ord Februtiry, 189B. 
In the meantime in May or June, 1892, Navazbai collocted the 
debt of Ils. 166 from ’ the company. This colIccLion, it is not 
denied, would constitute Navazbai an executrix dc sv/i torly un­
less theic was at tho date of its collcction a rightful executrix in 
existence. AVe are of opinion that there ŵ as not then a rightful 
executrix in existence within the moanhig of section 265 of tho 
Succession Act. The following passage from Williams on Exe­
cutors, (9th Ed.), page 211, explains the L w  upon this question

(1) 2 Term, Ecp,, 97.

N a.v a « bA i
V.

rKSXOKJI.

189C.
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When, the will is proved or admimsfcration granted and another 
person then intermeddles with tlie goods, this shall not make him 
executor tie m i tort hy construction of! law, because there is 
another personal representative of right against whom the cre­
ditors can bring their actions, and sucli a wrongful intermeddlor 
is liable to bo snod as a trespasser/^ In Tomlin v. Sir
aphonias I'luiner, M. R., (loseril)os a rightful executor as one 

(loriving his title from the will which hohas proved/’ Probate 
is, thdvefore, wo think, necessary to coinploto the title of a right­
ful exocutor, and until it is taken out, a person l>y intermeddl­
ing witli tlio assets can. constitute himself executor.Y/fc son tort.

Proliatoj as dofuicd in the Succession Act, n\cans not tlie mere 
declaration by the Court tliat the will has been duly executed, 
but (section the copy of the will cei’tified under the seal of 
a Court of compc'tent jurisdiotion with a grant of administration 
to the fistate of tho testator/^ The pro visions of the Succes­
sion Act are wholly dillbrent from those of Act XL of 1858, and 
the case of Mn/jmrdui v. (lursahal Naiid̂ -'̂  does not, tlierefore, 
apply.

In tho ])r(,‘sen.t ease it ])eing admitted tliat Navazbiii received 
tho Its. 10<>, it lay iipou hoi' to discharge herself from the 
liability she thus incurre<l to tlu; creditors of Jamsctji. This 
.she could only <lo by showing undoi* section 2G6 of tlie Succes­
sion Act payment of it over to the rightful executor or payment 
made in a due courao of administration. She has not establislied 
either of those defcnoos. What she has shown is that by the 
terms of the consent decree of the 25th I'ebruary, 1892, she was 
allowed to receive this sum and retain it. This consent decree 
docs not bind the creditors o!c the deceased, nor does it, in our 
opinion, free her from responsibility to.thorn to tho extent of 
tho assets wbioh she has received. This case does not come 
within the principle laid down in v, ByJaea noi- within
tho rule enunciated in Jlill v. Ourtis^^K NavaKbdi dooa not hold 
the moneys which she has collected for the executrix, nor lins 
she settled accounts with the latter. To tho dotriment of the

(1) 1 Turn. & Taiss., 438.
(2) I, L. K, 17 Cftlc., 847.

(̂ ) L. II., .5 C. P., II.*}. 
0) L. B .,l Kc]., 00.
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creditors slie lias been permitted to collect and retain part of 
the property of the deceased. The Judge finds that she lias done 
so •without the knowledge and consent of the executrix. The 
application must  ̂ therefore^ he dismissed with costs. W e see 
no grounds, even if we had the j)Owor, for directing in what 
order the decree is to be executed.

ication dimnissech

INSOLYENCY JUKISDICTION.

1S95.

XAVAZBiCi
V ,

Pl53'i'ONfI,

Before 3h\ Justice ^Strachey,

I n the matteb of JAMES CUEBIE, an Insolvejtt.
Jm iadiction—Insolvent Court o f  Bomlay, jxirisdlcthm of—Imlian Insolvent Act 

{Stat. 11 anil 12, Vicl., C. 21), Sec, 5—HiijJi. Court Charier^ Clavtics IS and 41—  
Act IT0/1872— Trader ai Karachi2)resentln(i petition in Bomlmif—lldatkm of 
Insolvent Court to Hi{ih Conrt~~Ao(:s limiting jiirl^ilictkm o f Hif/h Court limit 
jurisdiction o f Insolvent Court.

J. C., a European British subject rofiiilinjr at Karaclii in Sinil, failed in Inisinesii 
ill 1S95, and on lltli Jnue of that year he flleil lus potiti(in ia the (.'oiirb iuii.’ Itelic'f 

«fInsolv(.nt T>el)tors in Boinlsay,

Jiekl that, having regard to Act T  of 1872(1) rcail 'svith clause 18 of the Ltstturs 
Patent, 18(53, the Court had no Jai*i>fdictioii to entertain the petition.

By scclion B o£ statute 31 and 12 Viet., c, 21, the InsolvMst Court was giron 
jurisdiction ovw residents within the jurisdiction o£ the Supronui C^nirt of Bonihay. 
I'he jurisdiotion of the Supreme Court extended over all inhabitants of the tc-wnand 
island of Boinhay and over European Britis^h subjects in any of tho faotorii.»s subject 
to or dependent on the Govoniment of Bonihny.

The jurisdiction of the Insolvent Court as defined by the above secfcion r«nuint;!l 
Ttnaffccted liy the, establishment of the High Court in the place of thefSnpieme Court 
except so far as it may bo limited by clause 18 of the Lafcters Patent,

(1) Act V of 1872 as aniendi'd by Act X X of lsT2
Whereas it is expcrticHt to remove doulits which Jmvu aris'on as to tlic jm'isidiction of tlio lligli 

Court ot Bombay over the Provlticoof Siiul; it is horeljy euacted m follows ;-~

1. The Higli Conri; of Bombay has not, nud shall be dccracil never tu liaro had, jurisdiction or»r 
the I’roviirceof Sindh,

2, Ksrthiug herein contained shidl'iie deemed to the Aduilul^itmtor CJeiJcriiJ'H Act, 1874,
3, Notlilri},''herein contained Khali 1ii> deemed to invulidivte Use /'rant of any probate or Jottera 

of ftdministrntioa Jwa’ttofore nr hereafter made by tiie Ilifjli Gtntrt of .Indirtitnre at ,B*rtub«y or toi 
affect the rights, liowova or dutiea ol any executor ot* adiuiiiistrivlur under, or by virtue of, luijf such 
probate or fetters,

4. NotliiHg herein ciTOtained sUalJ he ileemeil to affect tiio Crlnunal Jurisillction ot the Said lUsrb 
Court, so fur as regards Europenii Britisli suhjcctsoJ if.er Majestj ,
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