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Of course documents which reguire 1ewlst1a,t1on, and arc un- 1893,
registered, may be admissible in evidenge for some purposes, and VAN
not admissible in evidence for other purposes. An unregistered gy,
mortgage-bond for more than one hundred rupees may be.
admissible in evidence to prove the simple debt or & personal
obligation, but it is inadmissible in evidence to prove any
right to the property affected by the instrument— Ulfatunnisse
v. Hosdinkhin® ; Tukdrdm v, Khandoj?® ;Sangdppa v. Bassippa® ; ’

The Bengal Banking Corporation v. Mackertich® and Faki v.

Khotu®, These easés do not help the appellant, inasmuch as he

seeks to use the kardradma for the purpose of claiming the whole

property for himself, He seeks no personil remedy. Under

these circumstances the appellant’s chief’ contention before us

must be disallowed. As the contract was reduced to writing, no
~secondary evidence about its terms was admissible,

We accordingly eonfirm the decree of the lower Court w1th
: costs.

Detree confirmed.
@ I, L. R, 9 Cal., 520, "3) 7 Bom. II. C. Rep., 1.
() 6 Bom, IL, C, Rep., O. C. J., 134, # L L. R., 10 Cal, 315,
! (» 1, L. Ry, 4 Bom., 591, ’

APPELLATE CIVIL.

Before My, Justice Bayley, Acting Chief Justice, and M, Justice Parsons,

GANESH MAHA’'DEQ BHA'NDA'RKAR A¥D ANOTHFR (ORIGINAL PrLAINT- 895
177s), APPILIANTS, v- RAMOHANDRA SAMBHA'JI MHA'SKAR awp = 1995
OTHEES (ORIGINAL DEFENDANTS), RESPONDENTS¥ June 26, -

Limitation Aet (XV of 1877), Sch. I, Art, 137—MNortyage—~Morigage of joint pio-

perty—Share of co-owner sold in execution of decree—Subsequent sale of the mort-
gaged property by all co-owners—Redemyption of mortgage—Suit for partition and
redoanption by purchaser at Court sale—~Adverse possessions

Three undivided brothers (Babaji, Rimchandrea and A'tmdrdm) mor bgmed part.of

their joint property, (plot-1) il 1870 and the vest (plot 2) in 1874, 1In 1875 Bab4ji’s

shae in both plots was sold in execution of a deeree against bim and way purchased

by the plaintiff. In 1877-Bab4ji and his two brotl;ers gold plot 1 to thoe defendants

No. 36, who at once paid off the mortgage of 1870 and took possession..  On the

v * Second Appeal, No, 658 of 1893,
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11th February, 1877, tho throe brothers paid off the mortgage of 1874 of plot 2 and

in the same mohth mou,rrafred that plot to the defendants with possession, On 26th

August, 1890, the plmntxif sued for possession of Babdji’s share by partition and
redemption if nocessary.

Held, that tho snit was barred by article 137 of the Limitation Act (XV of 1877}/
Bibaji boeame entitled to posscssion of his share of plot 1in 1877 when the mortgage

Ldff 1870 was paid off by the defendants, and their possession had been since then

adverse to tho plaintiff, As {o plot 2, Bibiji hnd beeofie entitled to possession
of his share thercin on the 11th February, 1877, Whon the mortgage of 1874 was
redeemed

Rimchandre v. Suluslm(l) Bhdudin v. Shails Tsmdil®, Faki Abm V. Fali
Nurudin® and Néro vo Rdgho () referved to.

SrcoND appeal from the decision of T, Walker,' Assistant Judge
of Ratndgiri. . ' -

Suit for partition and for possession of one-third share of two
parecls of land purchased by the plaintiff at an exccution sale
under a deeree against one Babiji, a joint owner

«  Defendants Nos. 1 and 2 were brothers of Babdji. Defendant
No. 8 (it was alleged) was a purchaser of one of the plots and a
mortgagee of the other, Defendants Nos, 4, 5 and 6 were brothers
of defendant No. 3

~ The two plots of land had belonged to Béb4ji and his brothers
Rémchandra and Atmdrdm (defendants Nos, 1 and 2.)

On 30th-July, 1870,-they mortgaged one plot to Anant Bdpuji
Vaze and on the 23rd January, 1877, they sold their equity of
redeniption therein to defendants Nos.3 to 6.  On the 4th May,
1877, these defendunts paid off Anant’s mortgage of 1870 and
“tontinued in possession up to the date of suit.

The ather parcel of land had been mortgaged by the three
brothers ow the 6th May, 1874,

On the 9th March, 1875, Babdji's right, title and interest in both
parcels of land Ware sold to the plaintiff in cxecution of a decree
against him,

On the 1lthTebruary, 1877, the three Brothers (BabAji and
defendants Nos. 1 and 2) paid off the mortgage of 6th May, 1874,

® T, T. R, 11 Bom., .22,
@ I, L. B, 11 Bom,, 42

»

T L L B., 16 Bom,, 191,
() B, 7., 1892, p. 413,
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and on the 28th _Fébfuary; 1877, they again mortgaged it to
defendants Nos. 3to 6. ,

The plaintiff now sued for possession of Bibdji’s shave by parti-
tion and redemption if necessary. The suit was originally filed
on the 2nd January, 1889, and amended by adding the plaintiff's
‘brother as co- -plaintiff and by joining the defendants Nos, 4, 5
and 6.

. The defendants (mte; alia) pleaded that the clmm was baxred
by 11u11tat1on

The Subordinate Judge held that the suit was barred under
~article 187 of Schedule II of the Limitatioh Act (XV of 1877)
not having been filed within twelve years of the dates (11th

Feblualy, 1877, and 4th May, 1877,) on which ‘the judgment- -

debtor Bébaji was first entitled to possession.

The Assistant Judge confirmed the deeree.

The plaintiff appealed to the High Court.

Inverarity (with Pésudeo G. Bhdndirkar) for the appellants
(plaintiffs) :—We purchased Babdji’s rights in 1875 and there-
upon we took his place and became owners of his undivided
share. It was then liable to the mortgage of July, 1870, and in
our hand as purchasers it remained liable. BAb4ji joined in the
sale to defendants Nos. 3 to 6 on the 23vd January, 1877, but as
his share was then vested in us it did not pass to them by that
sale. On the 4th May, 1877, defendants Nos. 3 to 6 paid off the
mortgage of July, 1870, The only effect of that was_that the
plaintiff when elaiming possession of Bébaji’s share would have
to pay one-third of the mortgage-debt to the defendants instead
of to the original mortgagees. They became the mortgagees of
the share. Their possession as mortgagees was nobt adverse to

Bsbdji, and could not, therefore, be adverse to the plaintift who

had purchased his rights.

As to the second parcel of land which was mortgaged in-1874,
the three brothers redeemed it on the 11th February, 1877, and
mortgaged it again to the. defendants Nos. 3 to 6 on the 28th

Pebruary, 1877, But Bsbéji’s sharc was at, that time vested in
the plaintiff=nothing passed to the defendant, _Babaji by re<

Cv
&
L]

1895. °

GANTsH

Ve
Ra’s-
CHANDRA,



5

60

1895,
GARTSE

0,
RA M-
CHANDRA,

THE INDIAN LAW REPORTS.  [VOL. XX.

deemmg only obtamcd a right to claim the amount which he
paid, and he could only give-the defendants the same right.
Neither Babdji nor the defendants have éver had adverse pos-
session of the share, Article 144 of the Limitation Act (XV of
1877) and not article 137 is applicable. He cited Niro Shiwdsy
v. Righo Govind V3 Fuaki Abds v. Faki Nur u(Zw @ ; Ramchandre
ve Saddshiv ®,

Mdnekshdh . J. Taleydrkhdn for the respondents (defendants
Nos. 3 to 6):—The suit was not properly constituted. until
‘amended on 26th August, 1890, As to the plot which we bought
from the three brothers on the 23rd Januavy, 1877, we became .
owners of it by the purchase, and as owners on the 4th May;

1877, we paid off the mortgage of July, 1870, Our possession
has been adverse ever since.

As to the second parcel mortgaged to us on the 28th February,
1877, B4b4ji was then in adverse possession, having paid off the
previous mortgage, and our possession as his mortgagees has also
been adverse. He cited Rdmchandra v. Saddshiv®; ])atto Nira-

stk V. Bibdje ®,

Pamsows, J.:—Thetwo parcels of land in dispute were ari-
oinally owned by one Bdbdji and the defencants Nos. .1 and

- & in equal shares. On the 9th March, 1873, the plaintiff

bought at an execution sale the right, title and interest of Babaji
therein, and his present suit, brought on the 26th August, 1890,
is for possession of that share by parbition and redemption if
necessary. The following facts are material, '

-One of the parcels had been mortgaged by Babdji and defend-
ants Nos. 1 and 2 to one Vaze with possession on the 30th July,
1870. Bdbdji and the defendants Nos. 1 and 2 sold the equity of .
redemption of it on the 23rd January, 1877, to the defendants
Nos. 3to 6, and they on the 4th May, 1877, paid off Anant bz’xpup
Vaze, and have since been in possession. They thus claim title
to Babdj1’s shave by more than twelve years’ adverse possession.

@ P, 1., 1892, p, 412, e LLR

, Ry 11 Bom., 422,
-® I, Lo By, 16, Bom., 191, ) P, J., 1894, p. 149,
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It is, however, argued thab the redemption of the mortgage by
the defendants Nos.3 to 8 was really a redemption by two oub
of three co-sharers, since Bab4ji’s title had vésted in the plaintiff,
and the defendants Nos, 3 to 8 had acquired the title of the defend-

ants Nos. 1 and 2 only, and that the plaintiff can now come in and .

~ claim Brﬁ:béjl s share of the land on payment of his share of the
mortgage-money. The decisions in' Rdmchandra v. Saddshiv @,
Bhaudin v. Shekh Isingil®, Faki Abds v. Faki Nurudin ©) and
Nérov. Righo ® are cited in support of the contention, We do
not think, however, that the plaintiff, who is a purchaser at a
Court sale in execution, can call in aid such decisions as thege,

which proceed on the assumption that the co-sharers are in amic~

-able and harmonious relations with each other and would do
nothing adverse to the interests of each other, Here the plaint-
iff as auction-purchaser was at arm’s length with Babdji and the
defendants Nos. 1 and 2 from the date of the purchac. Their
adverse holding is shown by their ignoring the purchase and by
continuing to deal with the land as if it were still their own, and
the possession of defendants Nos. 8 to 6 was clearly adverse both

to Babdji and to the defendants Nos, 1 and 2. As the judgment- _

debtor was oub of possession at the time of the plaintiffs’ purchase,

he had, under article 137, twelve years within which to bring

his suit for, possession, reckoned from the time his judgment-debtor
first became entitledto possession. Other conditions remaining the
same, this would be when the mortgage to Vaze was redeemed.
See Vajerdm v, Bhdrshankar ®. As plaintiff’s suit for this land
is not brought within twelve years of this time, it is, we think,
time-barred. '

The second ‘parcel of land had been mortgaged by Bdbéji and-

defendants Nos, 1 and 2 with possession on the Gth May, 1874,
. They redecmed this mortgage on the 11th February, 1877, and
onthe 28th February, 1877, they mortgaged theland to the defend-
ants Nos, 8 to 6. It is clear that Bdbaji became entitled to pos-
session of his share of this land on the 11th February, 1877, and

® I, L. B, 11 Bom., 422, @ I, L, B; 16 Bom,, 101,
@ 1, L, B., 11 Bom,, 425. ‘ @ P, J, 1892, p, 412,
: ® P,J,, 1388, p, 157,
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the plaintiff eannot claim a period of limitation and a right to re-
deem as if he were a paxty to the mortgage of the 28th February, -
1877, or asif the defendants Nos. 1 and 2 were then mortgaging
his share as bis agents. The possession of Béb4ji and of the
defendants Nos. 8 to 6 as mortgagees would clearly be advexse_
to the plaintiff as the purchaser of the one-third shave of Babaji.
See Datéo v, Bibdji @, The suit for this parcel is time-barred
also, B o

"We confirm the decrce of the lower appellate Court with osts..

Decree con firmed.
@ P,J,, 1894, p. 149, ‘

APPELLATE CIVIL,
Before M Justico Jardine and My, Justice Parsons.
CHAMANBU JA'VJE MAHOMEDALI BOHORI (oriciNay PoarNriry),

ArrErzant, o MULTA'NCHAND SHIVRA'M (omamn DrreNDANT),

RESPONDENT.*
lRﬁngfTﬂtton Act (11T of 1877); See, 17, CL, (B)—Indian Fvidence Act (I of 1572), Sees

82, CI, (8)—~Will—Statement—Words not purporting or operating to cxtinguish

awn interest in the present or in Jfulure:

Section 17, clause (B) of the Registration Act (IIT of 1877) doesPnot reunller o
passage in a will inadmissible in cvidence if the words of it do not purporé or
operate to extinguish an interest in the present or in fubure, but state only past facts. -
Sueh a statement would, if proved,;be admissible also under sectlon 32, clause (6)
of the Indian Evidence Act (T of 1872),

SECOND appeal from the deeision of S. . Hammick, District
Judge of Ahmednagar, confirhing the decree of Rdo Bahddur .
G, A, Ménkar, First Class Subordinate Judge.

The plaintiff sued to obtain a declaration that a certain house
which she had obtained from her husband as dowry was not
liable to attachment by the defendant in execublou of a decree
against her sons and grandsons.

The defendant conitended that the house belonged to his judg-
ment-debtors and not fo the plaintiff.

# Second Appeal, No, 535 of 1893,



