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that lie was to paj'’ enhanced rent or f|uit the land on or before 
tlio 10th April, 1880. Tlie defendant replied that he was not 
liable to pay: enhanced rent, that he held the land on payment 
of the Government assessment only, and that he could Mot bo 
ejected, and he refused to quit. Tie did not quit on tlio 10th 
April, 1880, and he has continued to hold on ever since, paying * 
the assessment only.

The plaintifPs present suit was brought on the 0th July, 1802, 
that is, more than twelve years from the lOtli April, 1880. Tho 
defendant^ therefore, so far as the right of the plaintiff to enhance 
the rent and to (ivict tho defendant in default of payment is 
concerned, has been holding adversely to tho plaintiff for i>»̂ re 
than twelve years, and tho plaintiff’s right to enlianee tho rent 
and to recover tho land in default of payment of such rent has 
bcconio lost by operation of tho law of limitation. Section 23 of 
tho Liiuifcation A.ot (XV of 1877) has no ivpplication to tho pre­
sent case. We confirm the decree with costs.
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Txforc C h ie f Jus I Ur F a n 'a n  mul M v. JnsUce Pnrsttrnt.

B A 'B A M I (0 B1CU.-NAI, I ’ LAJKTn^F), A v p lic a n t , I’. M A G N II iA 'M  a k b  otiikks  
(iJiiiCHNAL D e fe n d a n ts), OrroNTiiN'rs. *

Mortijnrje.— HeihmpHon— Morlijatjm— Mortgagee, taking athtr land In exchamje Jhr 
mortffaijed land— Land so taken in exchantjt u  nuhjeot to moritjagor’ s rhjht fo 
rodeeiii— Forest A ot { V I I o f  1878), Se.c, 10, Cl. {d)-^Land Mevcnue Code {Donu 
A ct V  o fy ^ l%  Sec. 50.r

* Application No. 166 of 1895. 
t BecUon 50 of the Land Rotciiuo Code (Bom. Act V of 1870;

50. Avi'cavs of laud revenue due on account of land by any landholder shall ho a paramount cliarfrft 
on the holdhii; and every i>art thereof, failure lt» payment of which shall malco tho occnpatioy 
or alienated holding, together with all rights o f the occupant or holder over all troo«, croi>(i, hullillngn 
and thiiitJH atta(;ht:d to tho land, or pernaanontly fastened to anytliing' attached to tho land, Ilublo to 
forfeitm-o, whereupon theOoUeotor may levy all Bums in arrear by Kale of tho occupancy oralionateil
holding', freed from all tenures, laonmbrancDs and rights created by the occupant or holder or any of
his preaecessors iu title, or in any wise subsisting as against such occupant, or holder, or may other­
wise diBpose of Ruch occupancy or alienated holding xmder rules or ordora made in thia bolialf nnder 
Bection 214,



In 1870, one Bubiiji mortgaged certain lau(l(Sm’vey Nos. Til ami l>*2) to Saiigupa,\vho 189f>.
(licil, and his brother Gautilpa succeodccl him. Tho l'’ori',st Depavlinu-nt hciu" dosiroua bT ^ 7 i”
cl; acquiring the mortgaged land entered into negotiations with Ciaiitapiv,. who nd- r,
initted that he was only a mortgagee. JiahtVji (the mortgagor) had left the village MAONiiiiw.
and cit)itld not 1)0 found. Under those (;ircuni.stauccfi it was arraiigod tliat Gautilpa 
should allow tlie assessment to fall into arrear, upon whicli. ({ovornmcnt would 
forfeit tho holding and that (Tautdpa sliouhl reculvc other laud (f^arvoy JS'o. 105) in 
exchange. This arrangomonfc was actually carri('d onfc; fiauta]iit reeinved Survey N().
305 In exchange for the mortgaged land, Tu the ordiu* giving the land in (^Kchange,
Gautdpa was styled mortgagee. The heir of I5.ll)iiji (the mortgagor) Huhscquotitly 
brought this suit to redeem Survey No. 10,1 I'rom tlu' mortgage of 187(). The dt'feiid- 
ant contended that this land was not subjocfc to the innrtguge and iliiit T>y ilio 
exchange Gantipa had acquired the -Eall ownership in it.

Jlelil, that the plaintiff was entitled to redeem .Survey No. lO."). 'I’hc mortgagee,
.̂/ifjitivtdpa.had lost the mortgagor’s equity of redemption in the mortgaged land hy fraud,
~̂~iind the land (Survey No. 105) which lie obtained in exchange was, thorefori', 8ul>jc'(!t 

to the mortgage. He. held the equity of redemption in tliisland as trustee for tlio 
mortgagor.

Ap.PiiTCA.TroN unJor tlio extraordinary jansdici.ion ol' tlio Hit’ll 
Court (section 622 ot‘ the Civil Procedure Code, Act X IV  of 1882) 
against the decision o£ C. H. <Top2)̂  Spocial Judgo under tlu‘.
Dekklian Agriculturists^ llcliof Act (Act X V II  ol: 1870) revers­
ing the decree ot‘ Ilao Saheb Eidnichandra Vyankatc.sli Putki, BuL- 
ordiiiate Judge of SlioUSpur.

Ill 1876, GUO Babaji mortgaged certain land (iSurv^cy Nos. 51 
and 52) to Sangapa. Sangapa died, and his Ijrotiior (iautapa 
entered into possession ot‘ the laud. The Forest Department 
subsequently desired to acquire the mortgaged land {Survey N o s .

51 and 52) and entered into negotiations with Gautapa, w 1 k > 

admitted he was only the mortgagee. Babdji, tlie mortgjigoi’, liad 
left the village and could not bo found. (.Indcr fclio.so circum­
stances it was arranged between Gantiipa and tlus Forest I)o])art-’ 
ment that Gautapa should allow the assessment to i'all into 
arrear, upon which Government would forlcit tlio li!)ldijig, nnd 
then Gaut.ipa should receive otiier land (ti^urx'cy No, 105) lii 
exchange (Forest Act V IIo f 1H78,section 10, elaiiso {d)). This 
arrangement was carried out, and Survey No. lO.I was giv<-n to 
Gautdpa in exchange i'or the mortgaged la.nd. '

The present -suit was brought liy the heir oi' Ijabiiji (the iiiort- '
gagor) to redeem the laud so ac<[uirc!d l>y Qautitpn (Surrey No.
105) from the mortgage of 1876,
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1895. The (lefendants (mortgagors) eontondctl {̂ intev alia) that Survey 
No. 105 wfts not subject to the mortgage, and that Gautapa had 
become absolute owner oi; the laud obtained by him in exchange 
for the mortgaged land.

The Subordinate Judge allowed the claim. Tlie defendant un­
der section 54- oC the Dokkhan Agriculturists’ Relief Act applied 
for revision to tlie Special Judge, Avho reversed the decree and 
rejected the claim. '̂ Phe Spcciul Judge framed ,six iHSUc.s for 
decision, the fourth of wlvich wn,s as follows :—

“ 4. I f Surv^ey Nos. 51 and 52 were m(n‘tgage<l by Babdji to 
Sangilpa, can plaintiff sue to redeem No. 105

On this issue tlic finding was—
4. Even if Survey Nos. 51 and 52 were mortgaged by Bakiji 

to Saiigdpa, plaintiff cannot sue to redeem No. 105.'”
The plaintilf applied totlio High Court under its extraordinary 

jurisdiction and obtained a rule wix/ rG((uiring defendant No. •!- 
to show cause why the decisLon oC tlio Special Judge should 
not l)e set aside.

Fmufi//ottam P . AViarfl appeared for the applicant (plaintiil) in 
support of the rule:— Oautapa, the mortgagee, could not dofoat 
the rights of tlie mortgagor by any arrangenu^nt made with the 
Forest iJepartuicnt—Bulkrh/ma v. Mddhiwi'do^^K Tlui mortgagee 
must make over to the heirs of thi; mortgagor the property he 
acquired by way of, compensation for tlie loss of mortgaged 
property.

Gano^U S. Daudavate appeared for the opponent (defemlant) 
to show cause The mortgaged lands were forfeited to Govern­
ment and Government now stands in the place of tlie mortgagee. 
The plaintiff should sue Government for redemption, He luis 
no claim against Survey No. 105.

P arsons, J. The finding of the Special Judge on his fourth 
issue would be right if Gaut.4pa transferred to Government his 
rights as mortgagee only in Survey Nos. 61 and 62 and if Gov­
ernment were now in the position of mortgagee. The Jud< ê has 
not found this. The history of the case shows the contrary.

(1) I, L. E., 5 Bom., 73.
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The Surrey Nos. 51 and 52 had been mortgag-ed by B^ibdji to 
Gautiipa’s deceased brother. The Forest Department wanted to 
acquire these lands and entered into negotiations with Qautapa. 
Ganjbapa admitted ho was only the mortgagee. The mortgagor 
had left the village and could not bo found. Under those cir- 
cumstancesj it ŵ 'as arranged between Gautapa and tlio ^̂ oretst 
Department that Gautdpa should allow the assessment to fall into 
arrears, upon which of course Government would forfeit the hold­
ing, and that then Gautapa should receive Survey No. 105 in 
exchange. Such compensation could be given under section 10̂  
clause {(I), of the Forest Act, 1878. This arrangement was ac­
tually carried out. Gautapa did not pay the assessment. Under 
section 56 of the Land Kevenue Code, Survey Nos. 51 and 52 
were entered as Government waste land, and Survey No. 105 
was given to Gauttlpa. It is to be noted that in the order giving 
him the land he is styled tbo mortgagee Gautapa. Under these 
circumstances, it is impossible to hold otherwise than that Gautapa 
received Survey No. 105 as compensation for his own rights as 
mortgagee of Survey Nos. 51 and 52 and for the rights of the 
mortgagor, their occupant. By non-payuiont of tlic assessment, 
the whole holding became liable to forfeiture, and the forfeiture 
that ensued extinguished the rights of the mortgagor who could 
no longer maintain his equity of redemption against Government 
in whom the land became vested. Had the holding boon sold, 
the purchaser would have taken an absolute title. If, however, 
Gautapa had been the purchaser, as the forfeiture was the result 
of his own fraud and default, he could not have claimed to hold 
as other than trustee for the mortgagor. See JkUIcrisJina v. 
3fddhavrdv^^>t The fact that there was no salo but that tho 
Government took the land itself and gave Gautapa Survey No. 105 
in lieu thereof docs not, in our opinion, alter tho position of 
Gautdpa. He is a trustee for the mortgagor of the latterly equity 
of redemption which he had caused to be lost out of bis hands by 
his own fraud. He obtained Survey No. 105 as tho compensation 
or price of Survey Nos. 51 and 52, and as the rights of the parties 
in the latter numbers are transferred to tho former he obtained tho
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1805. f o r m e r  to  h o ld  ju s t  as lie  l ie ld  th e  la t te r , v iz., as m o r tg a g e e  f o r  th e  

o c c u p a n t  B d b d ji  a n d  h is  h e i r s . . S e e  V ir a r d g a v a  v . K ris/ in asa m i 

<1*. T h e  S p e c ia l  J u d g e , t h e r e fo r e ,  a c te d  i l le g a lly  in  r e v e r s in g  th e  
d e c r e e  o f  th e  S u b o r d in a te  J u d g e  o n  h is  l i i id in g  o n  h is  4 t l i  is «u e , 

a n d  wo- m u s t  r e v e r s e  h is  o r d e r  a n d  r e m a n d  th e  c a s e  t o  h im  i l l  

o r d e r  t h a t  h e  m & y  d is p o s e  o f  th e  ’ o t h e r  p o in ts  a t  is s u e  b e fo r e  

h im . T h e  o p p o n e n t  m u s t  p a y  th e  c o s ts  o f  t l m  r u le .

TH E IN D IA N  L A W  R E P O R T S. [V q L . X X I .

Order reversed.
(1)1. L . K,., (i Mad., 3M at p. 347.

A P P E L L A T E  C IV IL .

Before Chief Justice Farran and Mr. Justice Parsons-

N A VAZBA ’I  (OBIGINAL D e f e n d a s i  N o .  1), A p p l i c a n t ,  v . PBSTONJI 
B A T A K Ji (ORIGINAL P l a i n i i f f ) ,  OprosEii-T.*;;

Ej>epiiior—Executor de son tori—Vhrtt nomlitales an extantor de tort—
Liability ofetich executor to creditors of deceased—Intermeddling with estate after 
order for prohnte m&ck iî f iefore imiie af prohate^Eeceipi lif aigeti iaith eonsent 
of person appointed executor—Indian Succcuiou Act (X of 1865), See. 255— 
Act Xli of 1838. i

Probate is noaessary t j pouiplote tiio title of a rightful exaoator, and until it is 
actually taken out, a peraon iutenneddling with the assets constitutes himself exe­
cutor de son tort.

The executrix appointed by the will of one Jamsetji Jeluifngir apj)lied to the High 
Court for probate of tlie will, and Navazbai, the widow of Jamsetji, entered a caveat. 
By a consent docroe, dated 25th February, 1892, it was ordered that probate should 
issue to llataubai, and by the same deoreo it was declared that Ratanbai as executrix 
was not entitled to a sura of,Es 4,1(8-10 or any other sum or sums of money to be 
received from the B. B. and C. I. Eailway Company. lu that same year JfavazbAi 
obtained payment from the Eailway Company of the said gum of Rs. 4,178-10 aud of 
another sum of Rs. 166 due to the deceased. On the 3rd February, 1893, x̂ obata 
was issued to Ratanbai. In !|891 the plaintiff sued NavSzhii and Batanbifi for Es.-165 
due to him hy the deceased Jamsetji, lie elainjed agaiust Navazbii as cxceutrix 
de soft to-rL ■

H e ld  that probate not having actually issued to Ratanbai at the time that Naraz* 
bii received the money from the Railway Company although an order for probate 
had been made, she had by receiving it constituted herself executrix ie  son tort and 
■was, therefore, liable to the plaintiff, and could be joined as co-defendant with Katanbii 
iu the suit,

* Application No. 81 of 1895 under the extraordinary jnrisdiotion.


