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right of redemption and puts the appellant into possession “by .

virtue of his right as mortgagee” In every essential it is a deed
of mortgage and not of assignment, and it is quite clear that by
it defendant No. 1 did not make over his whole interest to the
appellant. .

‘We must, therefore, hold that the appellant was not the assiguee,
but the sub-mortgagee of defendant No. 1, and this being so on
the death of defendant No. I no cause of action survived to the
respondent as against the appellant, and the suit abated under
section 368 of the Civil Procedure .Code (Act XIV of 1882).
We reverse the decree of the lower appellate Court, and order
that the respondent’s suit do abate and that he pay the appel-
lant's eosts throughout.

Decree reversed. Suit ordered fo abate.

APPELLATE CIVIL,

Before My, Justice Jardine and Mr. Justice Ranade.
VA/NTI axD oraERS (or16INAL DeFeNpants Nos, 1—9), ApprLrants, v. BA'NT
AND ANOTHER (ORIGINAL PrLawN1IFFs), REsroNpENTs.®

Legistration det (1T of - I87T), Sec. 17, (1s, (h) and (A)—Tnsirument creating
‘ « charge in ‘the naiure of @ mortyaye—ddmissibility of documents compulsorily
wzsh able— Dridence,

A Lardradme (agreement), dated 13th d.u of June, 18835, was passed by A. to B,
1o the following effect :—

¢ As my father Shivram valad Keshav is dead, it las leen arranged that I should
succeed to hisestate. ., ., . ., Tart of this cstate at Vigoda, censisting of a honse,
fields, cattle and a cart, has heen given into jour possession for use and (njoyme nte
The reason thereof is that you have wnda taken to pay Rs, 450 found due on au
adjustment of Zhdtu from my father to Canpatdds Khushdldds, T am unable to iy
oft this debt; and so you have bieen put iuto possession of this property, I shall
puss to you a sale-deed in respeet of this property, and shall transfer the ficlds to
" your name from the year 1885-89.”

Held, that the kardradme required registration, It did not fall within the.

exception provided for by clause (%) of section 17 of the Registration Act (111 of
J877) It was not a document which mierely ereated a right to demand another

document. * It ercated as between the paties to it a churge in the nature of a mort- !

gage, The document of itself declared o right, :md {the mention of an. intention to
execute a deed of sale made no difference.

* focond Appesl, No. 774 of 1893,
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Ah unreglstered mortgage-boud for one hundred rupecs and upwards may 'ba
admissible In evidence to prove Lhe simple debt or a pursonal obligation, bat it
nadmisgible in evideuce Lo prove any vight to the property alfeetod by it,

Secoxd appeal from the deeision of Rdo Bahddur N, N.
Nendvati, First Class Swbordinate dudge, A, T'., at Dhulia, in
Appeal No. 99 of 1892,

The plaintiffs sued to recover by partition their two-thirds shave
of certain property helonging to their father Shivedm valad

Jeshav Vigodekar,  Defendant No. 8 was the son of defendant

No. 2 and the husband of defendant No. 1. They pleaded (infer
Y

aliu) that after Shivid’s death the plaintift No. 1 had assigoed .
by a fazctrudma the property in dispute to defendant No. 2 on his
undertaking to pay Shivedm’s debts 5 that he had accordingly
paid those debts, and taken possession of the property as absolute
awner,

The furdrndue was dated 11 day of June, 1885, and was to
the following cffeet -

¢ As my father Bhivrim valud Keshay is dead, it has Deenarranged that I oslould
sueeeed to Wis estabeina,., A part of this estate ab Vigudo, consisting of a Tt
ficlds, eattle and g cart, has Heen given inty your possession for wse and lﬁ“llj(fﬁ‘fm
The reason theveof Is that you lave underlaken to pay Ts 460 found due o
adjustment of Leide from my fdher to Ganputdids Khosheddas, T unable

pay off this debt 3 mml s you lave Been pub in posse ssion of $his properly, T
pass to you a sale-dewd in wespeet of this properly and shall tea nsfor the fiyg"
your name from the yuar 1585.54.

The Subordinate Judee held that the kardradme nof }m\
Leen vegistered was inadimissible in ev ulvnw and o passe.
decrcee awarding the plaintifis” elaim.

This decvee was vavied, in appeal, by inserbing o direction the.
plaiutifls should pay to defendant No, 2 Bs, 228, which he had
paid on pl:xintiﬁ‘s’ hehalf on aceomnt of their father's debt,

Trom this decision the defendants preferved a second
to the High Cout,

The sole question argued ab the hearing of this appeal was
whobher the Fardradimeof the T Juue, 1885, required vegis{pu-
tion.

Diji Abdji Khare for appellants :~The fivst pavt of the Leyedrm
wdma was o mere recital of o fact which had ocewrr ed in the
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past.  The last portion contemplates a deed of sale to be executed
_in the future, Tt does not of itself purport to ereate or transfer
any interest in immoveable property of the value of one hundred’
rupees and upwards, It only gives a right to obtain another
document which when executed will create or transfer such
interest, Tt does net, therefore, require registration-~Burjorsi v.
Muncherje 5 Chunildd v. Bonanji® ; Sakhdrdm v, Madan®,

- Manekshdh Jehingirshil for respondent :—Tlie document does
not fall within section 17, clause (%) of the Registration Act.
The document of itself declares a right. It is sought to be used
for establishing a vight to the immovealle property affected by it.

It, therefore, requires registration—Basdwe v, Kalkdpa® ; The

Bengal Danking Corporation v. Mackerticl®,

. RaA’NADE, J.:—The only point that was urged in this appeal

velates to the adinissibility or otherwise of the flardrndma which.

was produced in support of the defence, and which both the lower

LCourts held to be inadmissible for want of registration, The -

Jardrndina porports to have been executed in June, 1885, by
respondent (plaintift No. 1) to the appellant No. 2. In considera-
gion of his (appellant No. &’s) wndertaking to pay off the debts
due by vespondent’s father, respondent made over to appellant
No. 2 lier father’s house and lands for nse and énjoywment, and
she agreed to pass a deed of sale for the same, and transfer the
Bhite in 1888-8). It was contended for the appellant that in

so far as this last agreement of sale and transfer of the Aldia -

was concerned, the instrument was one which fell within the
exemption provided for' by clause (h) of section 17 of Act I1I
of 1877, That . clause excepts from the operation of clauses (4)
and (¢) all documents which do not themselves create, declare,
assign, &e., any right, title orinterest of the value of one hundred
rupees and upwards in immoveable property, bub merely create
a right to obtain another document which will, when exccuted,
ereate such a vight. The appellant trges that the first portion
of the document only rocited a fact, and created or declaved no
£D I. L. B., 5 Bom,, 143, @)1, L.R., § Bom,, 232,

@ 1. L. R., 7 Bom,, 310, . ) 1. L. R, 2 Bom,, 489,
% L LT, 10 Cal, 315,
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right, and that the last portion about the sale and transfer merely
created a vight to obtain another document,

After a careful consideration of the authorities cited on both
sides, we sec no reason to differ from the lower Courts in the -
view théy have taken of the scope and legal effect of the docu~
ment, It is certainly not a document which merely created a
right to demand another document, The first portion of the
agreement-is not a mere recital of a fact. It creates as betwoen
the parties to it a charge in the nature of a mertgage, In con-
sideration of appellant No. 2’s undertaking to advance a large sum
which respondent No.1 was unable to pay herself, she made’
over certain property to appellant No. 2 for use and occupation..
There is no further consideration to proceed from the appellant
to the respoudent.  She apparently stipulated for three years”
time to ‘enable her to raise the money, after which she whas to.
effect the formal and regular transfer of khdiw, This circums-
stance of the absencé of amny fresh consideration distinguishes-
the facts of this case from those of the documents recited in
Burjoryt v, Blunchorji and Chunilal v, Boman/i®, . Inboth those
cases, the documents were only bargain papers, which recited
the sale agreement for the full consideration, part of which was.
received as carnest-money, and the remaining sums were to
be paid witliin a certain time, and sale-deeds executed. It was
held in those cases that the bargain papetr only created a right to
obtain the sale-deed, and that, therefore, it fell within clause (4),.

In Sakhdrdm v. Madun® the document recited the fact of a past

partition, and declared no right in immoveable property. Here-
the transfer of house and lands was contemporancous with the
execution of the document, Defendant No. 2 himself in his.
written statement vested his claim of ownership on this same
document; Exhibit A, The facts of the present casé closely
resemble those reported in Rdamdsdmi v. Bdmdsdmi . Like the
letter in that ease, the fardrmidme here of itself declares a right.
The mention in both cases of an intention to execute a deed of

~sale can malke no difference, because the documents did not merely:

create a right to demand another decument, .

@ LI, R., 5 Bom,, 143, T, L. T, 5 Bom., 232,
@ 1, L. R., 7 Bom., 310, @ L L. R., 5 Mad., 115.
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Of course documents which reguire 1ewlst1a,t1on, and arc un- 1893,
registered, may be admissible in evidenge for some purposes, and VAN
not admissible in evidence for other purposes. An unregistered gy,
mortgage-bond for more than one hundred rupees may be.
admissible in evidence to prove the simple debt or & personal
obligation, but it is inadmissible in evidence to prove any
right to the property affected by the instrument— Ulfatunnisse
v. Hosdinkhin® ; Tukdrdm v, Khandoj?® ;Sangdppa v. Bassippa® ; ’

The Bengal Banking Corporation v. Mackertich® and Faki v.

Khotu®, These easés do not help the appellant, inasmuch as he

seeks to use the kardradma for the purpose of claiming the whole

property for himself, He seeks no personil remedy. Under

these circumstances the appellant’s chief’ contention before us

must be disallowed. As the contract was reduced to writing, no
~secondary evidence about its terms was admissible,

We accordingly eonfirm the decree of the lower Court w1th
: costs.

Detree confirmed.
@ I, L. R, 9 Cal., 520, "3) 7 Bom. II. C. Rep., 1.
() 6 Bom, IL, C, Rep., O. C. J., 134, # L L. R., 10 Cal, 315,
! (» 1, L. Ry, 4 Bom., 591, ’

APPELLATE CIVIL.

Before My, Justice Bayley, Acting Chief Justice, and M, Justice Parsons,

GANESH MAHA’'DEQ BHA'NDA'RKAR A¥D ANOTHFR (ORIGINAL PrLAINT- 895
177s), APPILIANTS, v- RAMOHANDRA SAMBHA'JI MHA'SKAR awp = 1995
OTHEES (ORIGINAL DEFENDANTS), RESPONDENTS¥ June 26, -

Limitation Aet (XV of 1877), Sch. I, Art, 137—MNortyage—~Morigage of joint pio-

perty—Share of co-owner sold in execution of decree—Subsequent sale of the mort-
gaged property by all co-owners—Redemyption of mortgage—Suit for partition and
redoanption by purchaser at Court sale—~Adverse possessions

Three undivided brothers (Babaji, Rimchandrea and A'tmdrdm) mor bgmed part.of

their joint property, (plot-1) il 1870 and the vest (plot 2) in 1874, 1In 1875 Bab4ji’s

shae in both plots was sold in execution of a deeree against bim and way purchased

by the plaintiff. In 1877-Bab4ji and his two brotl;ers gold plot 1 to thoe defendants

No. 36, who at once paid off the mortgage of 1870 and took possession..  On the

v * Second Appeal, No, 658 of 1893,
- B 425—4



