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APPELLATE CIVIL.

Before, M r. Justice Parsons caul Mr. JusHcc Cimili/. .
L _J

1895. GOPA'LIU'O KIUISHNA IiIAMOPA'DIIE (okiginal pLAiNi‘na.’), Avvsih-

JDeoemler 13. lant, v. MAHA'DEVIIA'O BALLA'L MULE (oiiitiiNAL DejisndaOT),
Eesi’ondeni'/™

Landlord mid ienani—Imimddr—I~crnianent lenanC— 'Xotico to t>uif cnhanacO, rent
or quit the land—Denial of lamllord's riyki to enhanc.o rent— Sioit to rccover
cn/ianved'rent—Limitatmi—Limiiation Act (ArK ~/'1S77), S3. -

Aa iudiiuUr gave his pcruuuiout tcimut uotico to Jiay enhaucud rout or (jiuit tlio laiul
on Il certain date. Tlio temiuti denied the lial)Uity to ])iiy enhanced rout and, stating
that he held the laud on payment ui'‘Oovernuieut assuriamout only, rei'used ta quit.
The im'uudilr more than twelve yearu after the date nicuLioued iu the noticc bued
the tenant to recover euliauced rout.

liclcl, that the ijlaiutifL”t (imUudar’s) right to enhauco the rout and to recover the
laud iu default of payment of such rent was barred'by limitation, the tenant ao fat an
the right WS coucerned’hiiving hoeu holdiujj adversely to him for more than twelvo
years,

Ildd, alBo, that sootiou 25 of the Limitation Ac) (XV of 3877) had no application
tu tlie ease.

Second appeal i'l'om the clecisioii oi: Jiao Bahadur Chiutaman
N. Bhafc, Class yubordhiatc Judge oi; Sdtara with appellate
powur.s, rcvoryiiig the dccrco oi' Ilao Saliub V. J\ Du,sha])aiidu,
(Second ClasH Suljordiiiato Judge ot' 'J."afsgaun.

The plaliititr, an iuauidur of the village ot' Vasaiabe, .sei'ved
the del'ondaiit, who was a penuaueiit tenant o* certahi land iu
the village, with a notice dated the 5th Septeuihor, 1879, to pay
enhanced rent at the rate oi' one hundred and twonty-five rupoets
per annum or to ciuit the laud ou or before the 10th Aprilj 1880.

Tho defendant in reply, by a notice served ou the plaintiff on
the 6th October, 1879, denied the plaintiifs right to enhance the
rent.

The plaintiff subsequently continued to receive from the
defendant the rent previously paid.

On tlie 6th July, 1892, he brought this .suit to recover
By. 294-13-0 on account of the balance of tho enhanced rent for
three yearti preceding the suit.

*SecoiM,l. Appeal, No. 110 of 1896.
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The defendant denied tlie plaintiff's riglit to claim onlianccd
rent and contended (inter alia) that the claim for enhanced rent
was now barred, as ho had denied the plaintitfs right to enhaneo
more than twelve years Ix;fore suit.

The Subordinate Judge found that the plaintiff; wa« entitled to
enhance the rent, that rupees seventy-five p<!r annnrii was the
proper amount chargealjlo for rent, and that the claim was not
time-barred. He awarded to the plaintifl* Ils. M i-irj-D as ilio
balance of the enhanced rent.

On appeal by the defendant the Judge reversed tho docroc) and
dismissed the claim, holding that it Wiis time-1)arre<I.

" The plaintiff preferred a second appeal.

.Bdldji A. Bhagavat for the appellant (plaintiff):—Tlio suit lieing
for the recovery of rent, it is governed by article 110, Scliodnlo
Il, of the Limitation Act (XV of 1877). Tbo riglit to rccovor
rent is a recurring right under section 2> ol* the liimiiation A.et
(XV of 1877) and, therefore, it cannot be barred liy tin”™ defend-
ant's refusal in 1877 to pay enhn,nced rout. ‘I'he riglit rceur.s
every year, and wo arc entitled to ]tcovcr three years’ onhanf(!(l
vmt— VithaUmoa v. Ndrdyan™K

Mahddco R. Bodas for tho respondent; (defondant) :— Article
144, Schedule 11, of the Lirnitn.tion Act is applicable to tho ease,
and not article 110. Tho riglit to enhaneo rent is an interest in
immoveable property and is liable to bo barred after twelve? j'cars.
Tho notice was served by us on the plaintiff on tho Oth Oetobcr,
1879, by which wo denied tho plaintilT's right to claim onliancod
rent. The present suit was not brought nntil July, 1802, that
Is, more than twelve years after wo denied the plaintiirM I'ight.
The claim is, therefore, time-barred. Tho right to domand rent
at the usual rate may lie a recurring riglit, but the chiim to
demand enhancod rent is not a recurring right.

Parsons, J. :—This is a suit by an indmdar to recover rent at
an enhanced rate from the defendant, who is a pornuinont tenant.
The lower Court has held tho suit time-barred. It appears that
the plaintiff in September, 1870, gave tho defendant a notice
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that lie was to paj” enhanced rent or f|uit the land on or before
tlio 10th April, 1880. Tlie defendant replied that he was not
liable to pay: enhanced rent, that he held the land on payment
of the Government assessment only, and that he could Mot bo
ejected, and he refused to quit. Tie did not quit on tlio 10th
April, 1880, and he has continued to hold on ever since, paying
the assessment only.

The plaintifPs present suit was brought on the Oth July, 1802,
that is, more than twelve years from the 10tli April, 1880. Tho
defendant” therefore, so far as the right of the plaintiff to enhance
the rent and to (ivict tho defendant in default of payment is
concerned, has been holding adversely to tho plaintiff for i>»"e
than twelve years, and tho plaintiff's right to enlianee tho rent
and to recover tho land in default of payment of such rent has
bcconio lost by operation of tho law of limitation. Section 23 of
tho Liiuifcation Aot (XV of 1877) has no ivpplication to tho pre-
sent case. We confirm the decree with costs.

'OccrcG eon/mncd.

APPELLATE CTYJL

Txforc Chief JuslUr Fan'an mul Mv. JnsUce Pnrsttrnt.

BA'BAMI (0B1CQU-NAL I'LAJKTN"F), Avplicant, ' MAGNIIiA'M akb otiikks
(iJiiliCHNAL Defendants), OrroNTiiN'rs. *

Mortijnrje— HeihmpHon— Morlijatjm— Mortgagee, taking athtriand In e«:hamje Jhr
mortffaijed land—Land so taken in exchantjt u nuhjeot to moritjagor’'s rhjht fo
rodeeiii— Forest Aot {V Ilof 1878), Se.c, 10, Cl. {d)-~Land Mevcnue Code {Donu

Act V ofy”™1% Sec. 50.r
* Application No. 166 of 1895.

t BecUon 50 of the Land Rotciiuo Code (Bom. Act V of 1870;

50. Avi'cavs of laud revenue due on account of land by any landholder shall ho a paramount cliarfrft
on the holdhii; and every i>art thereof, failure I» payment of which shall malco tho occnpatioy
or alienated holding, together with all rights of the occupant or holder over all troo, croi>(i, hullilingn
and thiiitJH atta(;ht:d to tho land, or pernaanontly fastened to anytliing' attached to tho land, Ilublo to
forfeitm-o, whereupon theOoUeotor may levy all Bums in arrear by Kale of tho occupancy oralionateil
holding', freed from all tenures, laonmbrancDs and rights created by the occupant or holder or any of
his preaecessors iu title, or in any wise subsisting as against such occupant, or holder, or may other-

wise diBpose of Ruch occupancy or alienated holding xmder rules or ordora made in thia bolialf nnder
Bection 214,



