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B e fo r e  M r . J u d ice  r a r w n n  and M r . Jusllcv Candij.

L A 'L A  (oRiaiNAji PiiAiNTin*'), Ari îUiijANT, v. N A 'liA T A N  and anjoxubii 
December 12. (ukiuinal Dkfundanxk), Hehi’Ôjdents.*

Civil Procedure Code A'i'F('i/']8S2), h'ecs. and 331— JiJxcaUioii o f  dm'cc—  
Ohslniction Lo the ddivcry ( f  jwitKOsdon— 'Coi)n>lahrt made more ihan ii month from  
Ihe iimo o f  Urn chdrm l ion— Claim mmbcred and rcgiaUired uh a suit— Objection 
•mlh re»imt to Vmltutlon in «pi>*'<d.

Altliouyli 110 ii])pi'al lio« iigaiuat an urilov piisscd iiiulor section 331 of tlui Civil I’ro- 
ccdui'o Oodo (Act XIV of 1S82) uuiul)oi-iiig uiid roi'lHioring an ti miit a oomplaiiit made 
at a time Ix̂ youd ii luoutli i‘i'oin llio tliiu! of tlio ol)«truftiou in an aiipUoatiou under 
Kcclioii 328, such ordoi* can bo olijeotod to wlion tho final ordtn* wliicli in a])poalablc as 
having tlio Torco of a decroe uudi v socbion 331 i« aypcalod against. Tho Judge in 
appeal in hound to ontcrfcain llic ohjcction that in then inado, uud to dismiBS the ai^pli* 
cation when ho lindH tliat it has bL-cn wi’ongly adniitlud,

{Second apiwal from the decision of Eao Baluidiir N. G. Pha- 
dakc, li’irst Glass Subordinate Judge oi‘ SlioL'ipur with appellate 
powera, reversing tho decree of Rao »Suhol> G. B. Laghate, 
Sul)ordinate Judge of Karmala.

The plaintil!E obtained a decree against one liavji for possession 
of certain land, and in execution he was obstructed by the defend
ants on the 3rd April, 1891. Tho Court executing thcHlccreo was 
closod on account of the sunuuer vacation from the l-itli April 
to the 1st JunCj 1891. On the l«th JunOj 1801, the plaintifFapplied 
for the removal of the defendants’ ohstructioiij and his application 
was numbered and registered as a suit under section 331 of tho 
Civil Procedure Code (Act X IV  of 1882).

The Suljordhiato Judge allowed the claim and directed re
moval of the defendants’ o'f)struction.

On appeal by the defendants the Judge reversed the decree 
and dismissed tho suit, on the ground that the application for tho 
removal of the obstruction not having been made within thix'ty 
days from the date of the obstruction, it v«as time-barred under 
article 167, Schedule II, of the Limitation Act (XV of 1877).

The plaintiff preferred a second appeal.
Maliddeo S. Ohaubal for the appellant (plaintiff) :--T he Judge 

was wrong in going behind the order of the first Court whicll
* Second Appeal, No, 74G of 180i,



numbered aud registered oiir application for the removal oi' 
the defendants’ obstrnction as a .suit— 'Ndm'kv v. Emnchaudra^^\ LAla
Assumifig that tlic application wa.s barred on the date on whicli nAkI van,
it was. made, the Judge should not liave raised the point ol‘ limit
ation of thirty da3̂ s, as it was not raised by the defunilanty.

PnrusJioUcm P . KJiair. for the respondents (defendants) :—
Under article 167 of tho Limitation Act the plaintill' ŵ as bound 
to make the application for the removal of our obstruction 
within thirty days from tho date of the obstruction. Li our 
appeal we had raised the pointy and an issue in connection with 
it was raised in the appeal. The Judge waŝ  therefore, right in 
deciding that the plaintiff’s application Avas time-barred.

P a r s o n s ,  J. : — The appellant complained to tlio Court tinder 
section 328 of the Code of Civil Procedure (Act X IY  of 1882) at 
a time beyond a month from the time of tlie obstruction; ne
vertheless the Subordinate Judge numbered and registered tho 
claim as a suit under section 331, and passed an ordur in favour 
of the appellant. It docs ntit appear that the respondent took the 
objection in that Court that the application had been presented 
beyond time. Ho did so, however, when ho a[)pc!ilod from tlio 
order, and the Judge of tho appellate Court linding that tho 
application had been presented after tlie time alloAved by law 
passed an order rejecting it. A\'e are of opinion that the Judge 
was right. Although no appeal lay against the order admitting 
the application, that order could be objected to wlien tho linal 
order, which was appealable from as having the force of a decree 
under section 331, was appealed against (section 591). The 
Judge was bound to entertain the objection that was tficn made, 
and he was e(|ually bound to dismiss the application when he 
found that it had been wrongly admitted. This is not a case in 
which "an appellate Court takes an objection of limitation of its 
own. motion to which the cases cited by Mr. Starling at page 12 
of his work on Limitation would apply, In the case of Ndmdev 
V. Bcmchanilra^^  ̂ the application was made within time. W o con
firm the decrecj dismissing the application with costs. }

D ecree couj^m cd

VOL. XXL] BOMBAY SERIES. 303

0 )  I .  L . 18 B oiu ., 37 .


