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APPELLATE CIYIL.

1S95.JaedinEj J.;— The Court, f o l l o w i n g ;BeJtari Das v. Bdgo-pal^^
»liolds that the Sessions Judge,■ in rejecting the, appeal under 
section 421 of the Criminal Procedure Code (X  o£ 1882) was not v.
hoimd-to write a judgment; and it dismisses the application made- 
by Waruhaij widow o£ Bhau P/mdurang Gnmre.

A p p lica tio n  dismissed.

WlRTOil-.

Bejvra Mr, Justice Baylei/, Acting Chief Justice, and -l/j*. Just lea Parson'S,

T U K A 'E A 'il VAIAD JTAG U S A 'M  (original PLMNTi]?F),l)ECaEE-H0LDEB5??. ■ 
KHAlSfDU VALAD BHAVA^NI (0PaGI3ŝ AI.l3ErENDA2HT), JUD&HEUT-BEBTOEV  ̂ ^3.

Pracilee— Procedure—Civil Prooedtn'c Code {Act X I V  0/  1882), Sees, 98, 24Sfifi;^3 ”
647— DarJtJuist fo r  execution o f  decree—Notice to the judgmont-deltor to s?io>p 

' cause vjliy decrce flioidd 7 io t le executed—Failure o f  loth p a r t i e s  t o  appear on the 
appoinfed da^—Disriiissal o f  darhlidst.

A darklialst for tlie execution of a decree cau be diamissiied %ylieu on its x>resenta-i . 
tion a notice is issued to the’ Judgmeiit-deTitor under section 248 of the Civil 
Procedure Code (Act X IV  of 1882), and neither party appears on the day on wliicli 
it is made returnable* .

T h i s  was a reference by Rao Saheb K. S. Risvadkar, Second 
Class Subordinate Judge of Parner in the Ahmediiagar, District., 
under section 617 of the Civil Procedure Codti (Act X IY  of 1S82),

Plaintiff, TuMrdm valad Naguram, having obtained a decree 
against Khandu yalad Bhavani, presented a darkhdst for its 
execution. The Subordinate ■ Judge issued notice to the judg- 
ment-debtor; under section 248 of the Civil Procedure Code 
(A-ct X I Y  of 1882)j requiring him to show cause why the decree 
should not be esecuted.' The notice* was made returnable on 
the 12th March, 1895. On that day neither party having 
appeared, the Subordinate Judge disposed of the darkhdst and 
made a reference in the following t e r m s . . .

/^Tlie practice hitherto followed was to dismiss it (rlarkh^st)
, under sections 98 and 647 of the Civil Procedure Code, no 
separate procedure having been laid down in the Code in /t ie  
matter, on the understanding that the. procedure applicable tq

■■■ t̂ ivil Eeference, 2?’ej, 9 of 1895,



[̂ uits was also applicable to - clarkh^sts, wliieli were proceedings
T0k1bAk in suits.as laid dotvii by section 4- of Act‘V I of IS92. But it lias
EniS'DiTi. been held by the High Court that there is 'iiothing in the Code of

Civil Procedure (Act X lV  of 1882) as amended by .Act- V I  of
1892 which authorizes a Court to apply to execution proceed­
ings any of the procedure cuacted in Chapter V II of the Code 

, to which the said section 98 belongs (see JIajrat Ahrmnimsa 
Begam y . Valmhiissa Begam, I. L, E.; IS Bolii.j 429).’^

The Subordinate Judge;' therefore, being at a loss to know how 
to deal with the darkhdst/and his order not being. appealable, 
referred the following questions:—

^ (̂1) Whether, relyiiig as heretofore on sections ,98 and 647. 
of the Civil Procedure Code, I  can- dismiss the accompanying'- 
darkh^st ? •

(2) If not  ̂Jiow the darkhast should be disp«!ed of, *or what 
procedure should be followed therein. ? ” . .

The opinion of the Subordinate Judge was on the first question 
in the affirmative  ̂and he gave no opinion on the second q̂ uestionj 
having expressed his inability to do so.

Dhonclu P. Kirldslcar {cmicus 6un£e) appeared for the judgment- 
creditor. , ■; ’

Shivrdm F« BJia'ncfdrJiaf (ctmicns cu/im') appeared for the judg- 
ment-debtor, • ' ■.

Bayley, Acting 0. J .:— Upon tiie facts stated in this reference- 
,we are of opinion that the Subordinate Judge can dismiss the- 
darlth^sts’

urcier aecorMngty,
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