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J AR‘DINE, J.:~The Court, following Rus Behari Dasv. Balgopel,

*holds that the Sessions Judge, in rejecting . the. appeal under
section 421 of the Criminal Procedure Code (X of 1882) was nob
bound to write a judgment ; and it dismisses the a.pphcahon made:
by Wirubdi, widow of Bhdu Pandurang Gumre,

Application disuissed.

APPELLATE CIVIL.

Bejure My, Justice Bayley, Acting Chief Justise, aiid My, Justice Parsois.
TUEA'RA'M virsp NAGURANDI (or1cryan PraINTirr), DecREE-HOLDER, ©
KHANDU varap BEAVA’NI (orie1nan DEFEXDANT), JUDGMENT-DEBTOR. €

Praglice— Procedure—Civil Procedure Code (det XIV of 1882), Sees. 98, 243 und

847 —Darkhiist for execution of decrce—Natice to the judgment-debior to show

“cause why decree Bould not be executed—Fuilure of both parties to appenr 0w the
" appoiuted day—Disnissal of darlhast. .

A darkhast for the e\.ecutlon of a decree can be dismissed when on its pxeaent as
tion a notice is issued to the judgment-debbor under section 248 of the Civil
Procedure Code (Act XIV of 1882), and neither pnrty appea.rs on the day on which
it is made returnable. :

Tris was a reference by Rdo Siheb K. S. Rlavadkm’ Second
Class Subordinate Judge of Pérner in the Ahmedhagar District,

- under section 617 of the Civil Procedure Code (Act XIV of 1882).
Plaintiff, Tukdrm valad Nagurdm, having obtained a decree
against Khandu valad Bhavéni, presented a darkhdst for its
execution. The Subordinate Judge issued notice to the judg-

ment-debtor; under section 248 of the Civil Procedure Code
(Act XTIV of 1882), requiring him to show catise why the decrce
should not he executed.” The notiee” was made returnable on

the 12¢h Maxch, 1895. On that day neither party having
appeared, the Subordinate Judge d1sposed of the darkhést and
made a cheleneu in the following terms :—

“The practwe hitherto followed was to dismiss it (darkhgst)

,un&er sections 98 and 647 of the Civil Procedure Code, no

separate procedure having been laid down in the Code in:‘the

“matter, on the understanding that the, procedure applicable g
“Civil Reference, No, 9 of 1895, |
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suits was also épplica}ﬂe to-darkhéasts, which were proceedings.
in suits as laid down by section 4 of Act; VI of 18)2, But it has
been held by the High Court that there ismothing in the Code of
Civil Procedure (Act XIV of 1882) as amended b); Act. VI of
1892 which authorizes a Court to apply to execution proceed-
ings any of the procedure cnacted in Chapter VII of the Code

.%o which the said section 98 belongs (sec Hajrat Akrasmuiss

Begam v. Valivlnissa Begain, 1. L. R.; 1S Bom.; 420).”

The Subordinate Judge, therefore, being at a loss to Luew how

1o dcal with the darkhdst, - and his order not bcm«“‘ appe‘ﬂa,ble

v«:fcn‘ed the following questions :— . ‘

“(1) Whether, relying as horctofore on sections 98 fmd 647,
of the Civil Proeedure Code, I can- dismiss the accompany ing
d‘ukhdst ?

“(2) If not, how the darkhdst should be dispased of, or what
procedure shiould be followed thercin ?” .

The opinion of the Subordinate J udﬂe ¥ 'as on the first ques‘mon
in the affirmative, and he g gave no opinion on the second questmn, :
having expressed his 111'1,1)1hty to do so. ,

Dhondu P. Kirloshar (amzcus curia) appeared Eol the |udnme11‘c~
creditor. . - .

Shivrdm V. maw&’luluo‘ (amicus curie) wppofncd for the judg-
raent-debtor, , : - .

Bavimy, Actmw C. J. ——-Upon the facts stated in this reference

.we are of opinion that the Subordinate Judoc can dismiss the

d%ﬂxhésﬁ'
urder aeco i'd'?‘??/g‘[y.



