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tion to the Court to take a step in aid of execution of the dccree, 
viz., to grant leave to the clecree-liolder to Litl.

W e agree with the decision of the Allahabad ITigli Court in 
Bansi v. Si' r̂ce on this point, which dissents from the
exprefssion of opinion of the Calcutta High Court in Torce Ma­
homed V . Mahomed Alahood Bux-^ on this (picstion, awid aecord- 
iugiy confirm the order of the lower appelhito Court with costs.
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(1) I. L. 11., ]3 All., 2]]. (2) I. L. 11., 9 C;il„ TnO.

A P P E L L A T E  CIVIL.

B efo re  M r . JuntlcG ra rn o m  and M r . Juxfh'C C tou ly.

M A ' R U T I  (oiiTGiXAi, D ic f k n d a n t ), Ai>i'R,Li..\>rT, i'. U A . 'M A  ( d iu c

Pl,AlNTtn>') , H k s I’ONDKNT.*
m

Jliudu law—ra rtilion — Partition vualt'. v>u(i‘r a bondjida an to prujHrfu
mhjt'cl to jutrHlion— J{e-])nrtition,

The parties to ;i partitiou uiulL'r a, l/uiid fide, inist.ilcc iiicluilcd iu Uio ilivl.Hi'iJu 
cci’tiviii property which iliil not Ijulong to Ihu fiuuily, Imtwuh lichl in iiuii tgagi! from 
:i third persomvho Hubaerpicntly In'ouglit :i suit for ri'il(!iupt‘uiu nt.d vci’uviTcd it 
from tliu i)!U’ty to wlioiii it Iiadheon allotted at the partition.

J ld d  that the party whu had lost his share Avas cutitUrd tu claim a ro-[iiU’liti(in,

Second appeal from the decision of Kiio IJnhiidur N. (J. 
Phadkoj Joint First Class Suhordinuto Judg'c, A .P .j of Slioli1[>ur. 
in Appeal No. 61 of 1893-

Suit for partition. The family to which tlio parties to this 
.suit belonged was possessed of certain joint property consisting; 
{inter alia) of two nialcis (or orchfirds).

A t a partition made ahout twenty years before suit one of 
the maids was assigned to the plaintiir.s lU'edeccssors in fcillo, 
and the other mahito the defendants’ prodocessor. At the time 
this partition took place all the partic.ŝ  bond fnh  lieliev(‘d that 
the mala assigried to the plaintillV predecessors was family pro­
perty, but as a matter of fact it only hold on mortgage, it 
having been mortgaged to tho family at a very rcnioto period,
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* t’econd Appeal, Ko, 707 of 1801,

I son.



ISOri. In 1885 Uio iHovt[i;!\L;;or’8 (le.sceiidaiits l)ron!j:lil n, suit I’or rc-
MAnt.’fj (loinpiioii oi! tlio mala in ([Vicstion, aiul ulitaiiUMl. a (Iimtco i’or

4IU1V. posHOKsion, the (^)urt liuding iliai Uic m(vrtn'nge*(lcl>t had been
paid (iir (uil ()1‘ iho. nsiirruct. In excciiiion ol.’ ihiH. docroo tlio 
plaintill’s Nverc dispo.ssessod o! ib.o maid.

The plaintills themipoii broui^ht iluH suit to rccovcr I.Iumi; »liaro 
in (lie otlier mala by its equal division belweoii theiiiHclves aiiil 
the dorcndaiits.

The Suliordiiiatc ffud^c’i vojuciod ibc plainiilTH’ elaiia, lioldiiig 
that ilic iiropcriy cmdd not l)c jiartitioiicd afivwh.

This decision Avns reverKed, on ap])eab by iho First Class 
Subordinate A. P.

Tlic deiwitlants thereupon prei’erred a second appeal to the 
High Court.

Miinehshdh JehdngirsMh for the appellants.
Ghanashdm JS’UIcanth for the respondents.

P a k so n s, J. :~ A n  intcro.sting point arises in the decision of this 
appeal. The faniily to whicli tho parties belong thought that 
they owned absolutely two maids (orchards), and at a partition 
made some twenty years ago one maid was as,signed to the 
defendants^ and one to the plainti/l«' predecessors-in-titlo. Very

* receatly a suit was brought against the partie.s by a third person 
to obtain possession of tho vialu. ihut had been assigned to tlie 
plaintiffs, and it was decide«l that tho was held Ity the faniily 
on an ancient mortgage, tlic right to redeem wdiieli was .still sub­
sisting, and that tho mortgage money had been paid ofl; from tlio 
usufruct; the plaintirtrf consequently lost their maid., and they 
now bring this suit to make tho defendants contribute towards 
the loss they have suatairied, in other words, for a re-partition. 
No fraud is alleged at tfio time or in tho mode of tho partition. 
There was a bond Jlde mi^stake shared in by all parties as lo  the 
ownership of tho maid, 'ifho Judge says: It is beyond all doubt
that the parties to the div ision made it in ignorance of tho mort- 
gage and under the idea thhaiî the mortgaged property was abso- I 
lutely theirs and that their interest in it wus nob liuiited ut all.̂  ̂
Under tlese circumstance!^ we think that the phuntifis aro
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TESTAiMENTAIlY JUEISDICTION.

■entitled to fclie relief they fisk. In liis work on TIin<Iii Law_, at 
p. 232, Sir T. Strange says: “  Whenever from any cause not MXimTE
understood at tlio time the divi.sion proves to luivc been un.(M|ual FvlM.t,
or in any respect defective, it may be set to rights notwithstanding’ 
the 'aiaxini ‘ Oncc is partition oi' tho inheritance made/ ”  In the 
case of J)avloha v. lluyagavd,/''^  ̂ a po}‘son claivniug hy a })aranionnt 
right came hi after partition am.l took away ono-hal£ of iho pro­
perty. The learned Judges decided that in .snch a caso the par­
ties “  wore hound to hear that loss cipially. '̂ Fhoy had divided 
under snch a misapprehension oH the true states of iho case that 
the Hindu law, like common equity, would corroct the error hy 
distributing the existing' but vinknown burden evenly wlicro it wan 
placed on one only of the sharers.'’  ̂ The principle of that decision 
.applies cxactly to the present case. W c conlh*ni the decrec with 
■costs,

Decrec confirmed,
(1) P. J for 1883, p. 227.
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Before, S ir  C. Jrarm n, K L , C h ie f  J  uni ice, and  J // '.  JnsLice F a llon .

GITELLA'BIIA'I. A 'T M A 'R A 'L t ( ouicunai. rLAiNxn^F), ISScL
f. N A N D U E A 'I (ORIGINAI. DkFKKDAJJ'J), llHSrONOICNT. ’*' Au<jufh iil

Execnfor— Ifill— Arhitraiion—row rr  o f  axeador to refer flic qiteslion o f  rxi'cniioii 
o f  a will to arhif ration—Euiiloiicc—̂ I'Jciilcnce io  explain ivritlrii doaunenf,— JU'id~ 
cncc Aot (J of 1872), Sees. 92 lOid 'J1— ‘l^raotioi’ ,

Semhle.— An oxccutor ii'^aiust wliose ai>iilic;itkin fur probate a ituN’iiI liiv.-t bocu 
■t'nlei’c'd, cannot subuiit.to arbitration tlio question whctlier tin; will prfiiioundi.'tl hy him 
was duly executed by tho <lecoa«ocl.

An exocntor liavinf; pi'opcmnduil a will, and ai)pliml for pi'obalo, a cavt tvt was fill'd 
<louying tlie cxocutiun of tlic iilleg(!d will, anil tho mattiT was duly rcgi«t<‘rc(l uh a Huit.
Tho executor aiul tho oavetttrix. subscquoutly n-fc-rred “ tliu di'iinito”  to arbiirntiou, 
signing ii sulnnission pfi]>cr, which wan an followa ;—

To Bhangsali KtUidiirt l^ilmji. Wi’itLon by ns the undt*rsJj.rm:d. l»y tliin inHtru- 
Munt wc give to yon in writing' an follows :— lu tlHnuiittt'r of an pvc-
ficntod by Ghcllabbi'ii Atmanini Tanibuwdla to obtain ‘ powvr* (probait;) fmin the ■̂ t
High Court for tho (iduiinintration and onjoynu'nt bt-twocn «s two pcf.-ftjii» of tbo pro­
perty of BvVi GodiUvari, widow of l>arji (tailor) Bhowaii Pcva DAve, 1, NandubtU, tit*

* Tcstauicntary Suit, Xn, 21 i f 18Q3 j Appi at 'W *
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