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VIN A'YAK RA'O  GOPA'L DESHMTJKH (obioinal Judomknt-dhbtob), jgOS.
A p p e il in t , «. V IN A T A K  K R ISH N A  D IIEBEI (oR io iN il P bcbbb- j)ecember 10.
h o i m b ) ,  R b s p o n d e n t .*

Limilation A ct ( X T o /1877), Sch. I I ,  A r t , 179, Cl. A.-^m.ecution o f
cation hij deeree-holder f o r  leavt to hid at the auction sale— Step in  aid o f  etcteuiion.

An application by a clecrec-holcler for leavo to bid at tho sale of his juilgmcnt- 
clebfcor’s iinmoveablo property is an application to the Conrt to take a atop in aid of 
execution of tbe decree, and falls within tho words of article 179, clause '4» o£ the 
Limitation Act (XV of 1877).

S e c o n d  appeal from tlie decision of F. 0. O. Beaman, District
Judge oLThdiia, reversing tho order parsed by IMo Sahcb li. S.
Joslii, Subordinate Judge of Pen, in an execution proceeding.

On tlic 21st December, 1S83, Viiu'13'’ak Kriwhna Dliebri obtained 
a decree against Vindyaknlo Gopdl Deshmukh awarding him 
possession of certain land and mesno profit,s. Ho obtaiaod pos- 
sc8sion of, the land on tho 3rd June, 1890. On the 20fch Fobru- 
ary, 1891, he applied in execution to recover the mesno profits 
and costs from the judgment-debfcor, and on liis iailure to pay 
the same to realize them by the sale of tho Judgment-dobtor's 
immoveable property; and if the proceeds of sale whould be 
insufficient^ then to realize the deficiency by sale of liis inovetible 
property. On the 6 th August, 1891, he applied for perrniHsioii 
to bid at the auction wale of tho immoveable property, and 
tho Court granted the permission. The iinmoveablo property 
was accordingly sold. The proceeds of the sale being insuflTiei- *
ent, th(i deeree-holder paid tho proccss fees for the attttclunont 
and sale of the moveable property, and the Court iwado tho 
necessary order on tho 24th Novcinbor, ^891, but no further 
steps were taken. On the 26th February, 1894, tho dccr«a- 
holder again applied for the execution o f tho d«creo.

The Subordinate Judge rejected the application a.s barred by 
limitation, not being made within three yaars from the 20th 
February, 189]^ tho date of the last previous application.

* Second Appeal, No. 585 of 180r»,
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On appeal tho Judge reversed the order, holding that when the 
decree-hoMer paid th (3 process for the atfcachrncnfc and sale ol" the 
moveable property there invist liave been made an oral application 
to execute the decree, and if not, such an application should bo 
implied 1‘rom the fact of the payment of the process foe.

The judgment-debtor preferred a second appeal.
Trivihak R. Kotvdl. for the appellant (iu<lgiuent-debtoii.) 

There is nothing on the record to .show that the decr^e-holder 
made au apj)licatic)n for execution when ho paid the process 
fees in Noveiuber, 181)1. An application for execution cannot 
be imj)lied, Ixieausc'. ho paid these fees. IIo must sot the Court 
in motion by au application— Dharanamiim v. Sahha'^Kimhi 
Mat'nan v. Seskagiri lihakthan^^ ;̂ AU Muhammad Khdn v, Gur 
Praftdcl'̂  ̂ ; Toree Mnhomod v. Ma/io»ied Mahood ; Rdj'kimdr-
Jidneo'Ji v. Rdj Lahhi Dahî -̂ \

Oancjdrd îi B. Role for the respond.ent (docree-holdcr) ;— Our 
application is within time. In our first application there was a 
prayer that if the proceeds of the sale of the immoveable pro
perty were not suflieient, the moveable property ahoidd be sold. 
Our suV)se(|uent payment of the fees for the attachment and 
sale of moveabhj-property was tiintamount to applying for exe
cution.

Next we contend that our application on the 6‘th August, 1891, 
for permission to bid at tlie sale of the immoveable property was 
a step in aid of execution—Bansi v. 8ikree

F a r u a n ,  0. J.:-~It will not be necessary for u.s to determiuc 
whether the District Judge was correct in implying au ajtplica- 
tion for sale of the moveable property of the del’endanfc by the 
plaintiff when he paid the process fee on the 30th Nov«ml>er, 
1891, because It has been pointed out to us that the decree-holder 

» made an application for leave to bid at the sale of the iiiunove- 
able property on 6th August, 1891, within three years of his pre
sent application. That application, it appears to us, fully within 
the very words of the .article 179, clause 4. It is an fapplicu-

(1) I. L. R„ i  Mad., 306. 
(*) I . L. E., 5

(6) I. L . E ., 12 Cal., 441.

(8) I. L. R., 5 AIL, 3-11. 
(i) I .  L .  lU, a  C a l ,  7 8 0 ,

X
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tion to the Court to take a step in aid of execution of the dccree, 
viz., to grant leave to the clecree-liolder to Litl.

W e agree with the decision of the Allahabad ITigli Court in 
Bansi v. Si' r̂ce on this point, which dissents from the
exprefssion of opinion of the Calcutta High Court in Torce Ma
homed V . Mahomed Alahood Bux-^ on this (picstion, awid aecord- 
iugiy confirm the order of the lower appelhito Court with costs.

Ord(?)' cniijii'iitcd,

i8or>.
V i n A i t a k h A o  

Ooi'X I,
D f s u m u k u

V.
ViNAvy\ii
Kitiai iN

(1) I. L. 11., ]3 All., 2]]. (2) I. L. 11., 9 C;il„ TnO.

A P P E L L A T E  CIVIL.

B efo re  M r . JuntlcG ra rn o m  and M r . Juxfh'C C tou ly.

M A ' R U T I  (oiiTGiXAi, D ic f k n d a n t ), Ai>i'R,Li..\>rT, i'. U A . 'M A  ( d iu c

Pl,AlNTtn>') , H k s I’ONDKNT.*
m

Jliudu law—ra rtilion — Partition vualt'. v>u(i‘r a bondjida an to prujHrfu
mhjt'cl to jutrHlion— J{e-])nrtition,

The parties to ;i partitiou uiulL'r a, l/uiid fide, inist.ilcc iiicluilcd iu Uio ilivl.Hi'iJu 
cci’tiviii property which iliil not Ijulong to Ihu fiuuily, Imtwuh lichl in iiuii tgagi! from 
:i third persomvho Hubaerpicntly In'ouglit :i suit for ri'il(!iupt‘uiu nt.d vci’uviTcd it 
from tliu i)!U’ty to wlioiii it Iiadheon allotted at the partition.

J ld d  that the party whu had lost his share Avas cutitUrd tu claim a ro-[iiU’liti(in,

Second appeal from the decision of Kiio IJnhiidur N. (J. 
Phadkoj Joint First Class Suhordinuto Judg'c, A .P .j of Slioli1[>ur. 
in Appeal No. 61 of 1893-

Suit for partition. The family to which tlio parties to this 
.suit belonged was possessed of certain joint property consisting; 
{inter alia) of two nialcis (or orchfirds).

A t a partition made ahout twenty years before suit one of 
the maids was assigned to the plaintiir.s lU'edeccssors in fcillo, 
and the other mahito the defendants’ prodocessor. At the time 
this partition took place all the partic.ŝ  bond fnh  lieliev(‘d that 
the mala assigried to the plaintillV predecessors was family pro
perty, but as a matter of fact it only hold on mortgage, it 
having been mortgaged to tho family at a very rcnioto period,

B 2 1 8 2 -1

* t’econd Appeal, Ko, 707 of 1801,

I son.


