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out that they have been in any way prejudiced, nor have they 1895.
taken any steps to set aside or vary the decree. EAWIONXIT TA
We have Efscertained that the defendant in F'ishrdm v. t lAiDX}iX.-
(the case which the lower Court has followed) had died before OUANTS,

the argument; and the cases cited by Mr. Branson— Hoop Narain
V. The Representatives of GirendvoiiLith Tagore v.
Hurondth Monee Lall v. Kazee Fuzu’¥, Imddd AU wv.

Jagan Lav¥>—were similar in their circumstances. They are not,
therefore, at variance with the decision in Narna v. Manager
Paramhhattd*K We shall allow the appeal, and setting aside the
order of the Subordinate Judge, First Class, direct him to proceed
with the execution of tlie decree. The respondents have no
merits. They must pay the costs of the appellants both here and
in the Cpurt below.

Order reversed,

@ p. Iffor 1883, p. 5. (t) 14 Cal. W. B., p. 337.
@ 3cCal. L.R., 192 ) I. L. R, 17 All., 478.
® 10 Cal. W. E., p. 455. © P. J. for 1894 p. 403.

APPELLATE CIVIL.

Before Chi”f Justics Farran and Mr. JtisHe Parsons,

BA'BD ANA'JIl AND ANOTHEB (OEIGINAI, DEFENDANTS), APPELLANTS,!). 1895

' Py F f f *
EATNOJI KRISHNAEA'VY (oeiginai, Plaintiff), Eespondent. Deccmler 9,

Hindu 1aw — Beversioner—Interest of reversioner expectant on widow's death does
not pass on insolvency to official asmgnee—Adoption—Adoption hy widow i‘clates
hacJc to her husband's death—Succession of a hrother to a deceased hrotJier's
estate-~*Snlsequent adoptioyi ly deceased’s widow divests estate— Conditional vest-
ing of estate in heir—Inheritance.

Balvant anil Maliiidev were brothers. Mahildcv was adopted bj liis consiu’a widow
and as adopted son had succeeded to property. Ho died childless in 1870 or 1872,
leaving hi™* widow Mathurabdi as his heir. His brother Balvant was next reyeraion-
ary heir after Mathuribiii, and in 1880 ho (Balvant) became insolvent, and his estate
vested in the official assignee, who Kold to the plaintiff his interest in certain mortgaged
property which had belonged to Mahiidev and was then in the possession of MathurA-
biU as his heir. Mathurdbili died in 188G and after her death the plaintiff sued to
redeem the property from the mortgage.

1"eZrfthat at the date of h's in«olvoncy, Mathnrcflin'i being then alive, the interest of
Balvant M reyeiB'onary htir ia the said property was only a spes SHccessionis which

* Second Appeal, No. 403 Of 1894.
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could not vest iu tI>0 official agsigace. The pUuntilT, tlioroforo, took no iutorcst iu tlio

property by his purchase from tlio ofBcial assiguoo.

Atinili’ilni and Salclidrilm were two divided lrotlierH. Atniavaiu died leaving liia
brother Sakinlri'im and a dangliter-iii-law Ciaiiga'bili (tlic widow ol: llls ptedoei'aHed
son (loYiiid) him suwivinfr  On Atinaram’f) death Sakhara'm inherited his propciiy
as his heir, but shortly afterwards Kakhiirilin gave his sou Mahildev iu adoptioii
<langIT)Ai, who duly adopted him as sou to her deceased luiHbaud Coviud.

JTeld, that Mahadcv on hia adoption became not only the non of Goviud, but also tho
grandson and heir of AtmarAm, Having been adopted with the assent of Sakhiiriini,
Jie as the adopted grandson of Atmaram divested the estate in Atnulrani’H property
which liiul vested i)t b'alduirAm. “akhiiwiu by fViving Mahi‘'idev in adoption tu
Oangdb:ii while divesthig Mahidov of tlie right to inherit as his heir inv<Hed hini
with the right to inherit Atnutrfini’s OHtate,

For the purposes of inheritance an adoption maybe eonsidered as relating back to
the death of tlio adoptive father divesting all esttites which Imv(‘ during the inter-
mediate period becomo vested as it Mcre conditionally in another.

Second appeal from the decision of Walker, As,sistdnt Judge
of Ratnagiri, reversing the decree of Rilo Saheb S. M. Karandikai'®
Subordinate Judge of Devgad. n

Suit for redemption. The land in question had been mort-
gaged by one Atmaritm in 1863 to the father of tlie dcfen<lant.s,
Atmardm died in 1805, leaving a divided l)rot]ier Saklulnim
and a daughter-in-law Oangilbdi (~vidow of liis predeceased sou
Govind) hiui surviving. Saklitiriliu liad two sons named Bal-
vunt and Maliadev, and .soon after Atuulram’s deatli in 18G5 he
gave Malutdev in adoption to Gangiibsti (daughter-in-law of
AtmiirAm), who duly adopter! lum as son to her deceased husband
Govind. Mahadev married Matlmrdbai. lie died childlens iu
1870 or 1872, leaving her as his heir. She Hurvived till 1S80.

* Saklutnun died prior to 1880, and in that year liis son Balvant
hecanic insolvent and liis estate veBted iu the official assignee.

Ilo was* then next reversionary heir to Malutdev after Mutlui-

lilbai. The ofliciul assignee sold. Baimnt”s interest in tlio propeiiy

to the plaintiir.

After the death of Mathurdbai iu 1B8G the plaintiff filed this

.Suit to red”era the property.

The Subordinate Judge <lisniissed the suit.

On appeal by the plaintiff the Judge reversed the decree,
holding that MathurdibtU held the propej'ty for her life and that
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according to the ruling in Jamiyatmni v, Bdi Jamna”™\ Balvant
had a right in romaindoi* which liocamo vcstod in tho odicial
assignee, who spkl it to tlio plaiutiil, and that tho phxintilT had a
riglffc to redoeni it.

The defendants preferred a second appeal.

Mdnelishdh 1. licHeydrhlidn appeared for tho appellants
(defendants):— Tho decision in JamiiZatmm v. Bi'ii Jcinma  whicli
was relied on by the Judge, has been over-ruled in Lalahmilnii v.
Ganpat Moroha™~\ Balvant had no right to tho property when
it was sold by the official assignee to tho plaintiff. Matliunibdi
was then alive. It is after tho death of a widow that the next
of kin becomes an heir and not before. Balvant had no riglit
during Mathurabdi’s lifetime— Jiifpacliand v. TlaJchimlhdP?®, Tlic

last ruling was followed in First Appeal No. 129 of 1893 whicfi

was decided on the IStli September, 1895. -

-n

Section 260 (/;) of tlio Civil 3'M'ocoduro Xdo, Lasi prohibited
sale of expectancy of succession by survivorsliip or other con-
tingent rights.

Ddji A. Kharc with Maluuho V, Bhat appeared for tho respond-
ent (plaintijffi)When Atniariini died, his property Aested in
Sakhdrdtn as hoir. On Sakhdruni’'s death Balvant becanie his heir
and we claim under Balvant. Govind having pretlecoasod his
father Atniiiritm, he did not inherit the property ; consequently his
widow Gangdbo”i could not by adopting Mabd,dcv with Sakhartim's
consent prejudice Balvant. The Subordinate Judge has in his
judgment relied on the decision iu Rdmji v. Oiamau™W~  3?ut
that decision is not applicable to the present caao, l)ccauHO in
that case tho adoption was iu ajoint family. In tho present ease
Sakhardm and Atintlriini were not joint. 'Plieir fainilio.s wore
separate. SakliAram’a consent to the adoi)tion wonhl mako it
valid, but it cannot deprive other persons of tlu property which
was vested in tliem.

Fakran, C. J. :— This was a suit filed in tho Court of tho Sulior-
dinate Judge at Dovgad in the llatiulgiri District, The plaiutilf

(1) 2 Bom. H. 0. Uoi»., 11. S Buni. Il. C. Rq),, A. I, .1, IK.
(i) 5 Bom. H. C. tlop., O. 0. ,1,, 128. (D I. > It.. GBom.,,
n 2181—4
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claiming tifclo tlironj:>h tlio onicial assignoo and aBsignee oE tho
estate of one Balvant Sakh:lrtlin sought to redeem a niortgago ox-
oeiited in favour of Aiitlji, the father of tho dofendanta Mos. 1— 3,
hy one Atmttrdni Govind on the 28th May, 1863. Tho question
for detornYination is in whom tho equity of redemption is vested.

The facts as found by the lower Courts, though there is a
mistake, probably clerical, in the statomonb of them by tho
Assistant Judge, are these :— Sakhdrjim and Atmdri“m Oovind
wore divided brotliorw. “¥o property in question belonged to
AtmilntiUj who, as above stated, mortgaged it to Anitji with
possession in Atiiiilram had a son Crovind, who died
before his father without issue, leaving a Avidow (Jaijgitbai.
Atmdrilm died in 1865, leaving his daughter-in-law Gangabili
and his separated brother Sakluu’dm surviving him. Saklulrdm
had at that time two sons, Balvant and Mahddev. The “exact
date does not appear, but very soon after tho death of Atmdrdui,

tho latter duly adopted him. It is beyond doubt that Gangdbiti

adopted Mahddev to confcinne the line of Atnuirilm through her
husband Govind.

A suit in which Sakharjim was tho plaintilf and Atmardni
was a defendant was ponding at Atnutr{im"”s death (Suit No. 275
of 1865). G-angabtli was placed upon tlio record of it as a defend-

ant in his place. She died soon afterwards, and Sakhdnlm on
the 16th December, 1865, informed the Court of her death and

had IMahjldev Govind put upon tho record to represent AtmA-

ram. I’he Subordinate Judge thus deals with thia part of the
case:

« According to tlvo cstabUsbod rulo of inliorifcanco oi! U>o Hindu law iji fovco in tlijs

Presidency tlie danglitcr-in-law dooB not sxicwed to tho crttftto of licr fiillier-iu-linv ili
preference to tbo enumerated lieii’s.
will Imve to be determiiiod in oacli case. Here Saldiiiivam lioing one of tin: oinuncrlitc<l

heirs was tlvolieir of Atmiir™m in preferoncc to Gangiibrfi, Atmi‘irdni’n oHtalo vnHti d

in SalthtlrAm at Atmi;irAra's death. vSaklulrilni’'s eon Maln'idcv, younger ilian tlu!
defendant Balvant, it is said was adopted hy GangiUnii for lior husband. 'Tlii.s ailuji-
tion unless it was made by Sakinifi-ilina con ient would have kt'tni void * * #
Kaldutram's consent to the adoption of Mahildev by <3iangahlli cannot undtT tho

circuoistances detailed now bo disputed, and by Lis conscnt and solo consent, becauic
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ljo thereby ilivesfcod liimsclf of tlio CHtato already vosbed in him, tho adoption hccaino
valid—Udmji v. &liamau{i), Malu'ulov ttovind tluig suciicedcd to the estate of
I Atincirain.”

Tins view of tlic law was assailed bci'oro us by tho pleadou
for the respondent. It was, however, adopted by tho Assistant
JudgOj and wo think rightly so. Wc contiiuio tho Htatomcnt of
facts before giving onr reasons for this conclusion.

Mfthadev married Mathurabdi. lie died childloas in 1870 or
1872, leaving her as his heir. She survived until 1880. fSakhtl-
ram died prior to 1880, and in that year Balvaiit iilod his peti-
tion and schedule in the Insolvent Court of Bombay when his
estate vested in the official assignee. He was then tlic next
reversionary heir to Mahddev after Mathuritbdi. The official
assignee sold Balvant’'s interest in the property in question to
the plaintiff, who after the death of Mathurdbili filed the present
suit jio redeem it from the defendants.

Tho Assistant Judge relying upon the decision in Jamlyalmm
v. BCii Jamma™¥* differing from tho Subordinate Judge has held
that Balvant had at the time of his insolvency an ostato vested
in remainder upon tho death of Mathurdbdi, '[Oiat decision,
however, rested upon a inisapprehensioii of Hindu law and
has since been ovcrrulod by LalcskmikU v. Ganpal Moveba™> and
cannot now bo accepted as law. At the date of his insolvency
Balvant had only a snceessionis which could not vest in the
official assignee, and the plaintilf took no interest in the pro-
perty in suit under his purchase,from tho official assignee.
This was indeed conceded by tho learned pleader for tho ro-
spondent. Ho, however, contended that the property had never
been vested in cither Mahddev or Mathurdkii and was, in fact,
Balvant's property at tho time of his insolvency, lie argued
that it vested in Sakhdrdm on tlie death of Atniardm, and that
the adoption of Mahadcv by Gaugal)di, iliough it might bo valid
for other purposes, could not oi>eratc to divest the property
which had already vested in Sakhdrani. Tic distinguished the
caso of Mdmji v. (GJhamau™ on tho groinid that there the adop-
tion was into ajoint family and not by a widow in a sopamtcd

@ I.L,IU aBom., 40S. (¢ 2 Bom. H. C, Bop., II.
<i) 5Bom. Il. 0. Ecp,, 12&, at pp.I1Sitand liy,
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liraiifli, 'I'lio iuloption in iliafc case wns liclil io 2)C invalid
for wniii oT tlu) assout of tlio co-])arcouors in whom the cstato
was vchUml, and ku cannot l)o naid to bo an autlun'ity upon
the (JUe4tio)i, iliong;li Thc CA)nrt douhtless assnniod that, iftho
adopiion had Wuion with consent, the adopted son woidd as
rcgni‘ils tho family estate liavo stood in the shoes of tho father
to whom ho was adopted. More dircctly in point are the deci-
.sion in (SMi llaghiniadha v. Sri Bwova) JClshoro¥ and llu/pchand v.
H((klundbdi™™\  In tho latter it was hold that the adoption of
liadridi'i.s hy Sarjahiii, the widow of Anandrdm, who had pre-
(leceased his hrothor Sohhru'dm, had tho effect of divesting tho
estate which had then vested in llakhinabai, tlie widow of the
latter, and making' Badrida.s tho heir to tlie property of both
Anandrdm and Soblidrdm. The {idoption was with the avsscnt
of llakhmdh('u. This authority waa followed in Fenlcdji v.

hy the prcHcnt Bench. Tho facts in tho I”rivy Council

ease aljove referred to are still .stronger. Tho person whose estate
wa.s there divested was a male full owner.

W e arc unable upon ])rincii)le to distinii”*uish these decisions from
Ihc ease lioforeus. The ellhct of an a,do})tion by a widow must
ahvays, whether the a<h)ption take })laco in a united or Kcparated
family, opt'ratn to div(\st to .sonu; extent an eslati'. vosted else-
where. That is, therefore, ou principle no ubjection to the'givin}®
to the adoption by a widow itrt fidl ellcet. "Jhat eflect is more
Btrikin,"* when the entate luis passed ont of the immediate family
of the adopting widow and has v«'.sted in a nicnd>er of another
family; but the ]Jiuciple in, wo think, in each ea«e tho eame.

Tho case before us diilors in some re«pccts from those which
wc havo referred to, in that tho estate never ve,sted in Govind
by reason of his not having survived his father, hut Avas vested
in Atmdram when he died. That™ however, in our opinion does
not affect the conclusion. The father’s lino is, we think, continued
in tho person of tho boy adopted (with the assent of those capablo
of giving the validating assent) by his son’s widow to lier husband,
just as though the latter had left a natural son born in his life-

@D L.R., 31. A, ]54. @ 8 Bom. Il. G Rop., A. C. J., H<t at p. 117.
18) Beg. Ap, 129 of 1898 decided on tho 18th of Boptcmbcr 18SC*
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time or a posthiimou.s son. The adoption when made enures for
the benelili not of the adoptive father alone. It benelits also the
immediate ancestors of the adoptive father. For the purposes
of inheritance the adoption may be considered as relating back
to the death of the adoptive father divesting all e.sbates which
have during the intermediate period become vested as it were
conditionally in another. See Baje Vtjaiikairm v, JayavaiU-

; Mayne’'s Hindu Law, pi. 171. Mahadev on his adoption
became, wc think, not only the sou of Govind, I>ut also the grand-
son and heir of Atmardm. Having been adopted with the
assent of Sakhard-m, the adopted grandson of Atmaram divested
the estate in Atmaram”s property whicli hud vested in Sakhtiram.
Sakh”~ram by giving Mahcldev in adoption to Gangd,bfii while
divesting Mahddev of the right to iuhorit as his heir invcsiod
him with the right to inherit Atmanini’'westate.

We nwist, therefore”™ reverse the decrec of the lower appellate
Court and restore that of the Subordinate Jiidgc with cojsta both
of this and of the lower appellate Court oii the respondent,

JJccroa reversed,
QO d Boiu. H. 0. llcp., A. C. J., 193.

APPELLATE CIVIL.

Before Chief Jiisthc Farrtm ami Mr, JunHeu Sii‘arfie.//.

VISHNU Pi-A'MCIIANDIIA ani> another (ouiaiNAL Pi.ArNTiFFs), Ari’'Jo-
LAN-rs, V. QANBSII ATPA'Jl CIlIAUDjIAKI and OTUiiiia (original

Defendants), R esi'ondents.*

r7-actica—Froocdttre— Wron” issue framed lij lon'er Court— Fliuliitff on /he point
raised hj correct issna clearfront.judijment—No rormnd—Second npj-ioul~-Ltmii-
aiion Act (X Vof Sch, JI, Art. Vi~--Parlition sml~Liiailallon.

Whore tlio lowor upVv f>nato’Oourt fnimud a wrong issm. lor tlcolHioii, 1ml it uppcarctl
from ita jmlgmont that tliorc was a Imding ou tho poiiil wliicU wo«<t liave bcmi
raiaod IC tho cori'cct isisuo hinl liooii frameil, tho .High Court hi second iipimtl rcfuatid
to reniiuul tho case for ft new liiulhig on that lksuc.

Tho fati that tho phtintiffs were not oxchulcd Prom thcif share in part of tht>joait
property docs not prevent artu;lol27, schi;ihilo ]J1 of tho tihnifcatuni Act (XV of 1877
from operating ia rospccfc of another part from <which thyy hiul beccu excluded to thoir
kno\\'k'dgo,

* Sccond Appeal, No. Q)G of 1801.
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