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wore prior in timCj and all tlic assets of! the insolvent arc vosfcoxi
in the official assignee -bherc™ this Court ought to yield to the
prior claim of the Cpurt at Madras. The hcBt course, wc think,
under the drcum.staiices will lie to stay tlic proceedings hero till
rurtller orders of the Insolvent Court, leaving the Bombay cre-
ditors to talce such stops in Madras as they may bo a<lviscd to
take. Tiiis may appear to be hard upon them, but it wouhl bo
equally hard on the Madras creditors to bo compelled to take
steps in Bombay, and the Bellary creditors for this purpose nnist.
be ranked with the Madras creditors, Madras being tlioir natural

'‘Court to lesort to, as there is no Insolvency Court at Bellary.
Each party to bear his own costs.

Attorneys for the insolvent (appellant):—Messrs. Grait/le, Lynch
cmtl Owen.

Attorneys for the petitioning creditor (respondent)

-lyiessrs.
JlirdUil, Mulla and Alnlla.
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JJiifom Chief Jhslice and Jfi\ Justu’c
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second appeal from the decision of E. H. Moscarcli, Acting
District Judge of Kanara, reversing the decree of Rao Salieb
Phadiiis, Subordinate Judge of Kurata.

The plaintift had brought a suit (No. 205 of 1888) agftinst
Venkatesh Achntaya and others for possession of certain lands.
The defendants in that suit alleged that they were inulgoni
tenants, but the allegation was held not proved, and a decrec was
passed for the plaintiff. In execution tlie plaintiJl: was obstructed
by Rilma Venkunna, present defendant, wdio alleged that he was
a mulgeni tenant under Venkatesli and the other defendants.
The plaintiff thereupon applied under section Ji.'U of tlio Civil
Procedure Code (Act X1V of 1882) for the removal of the defend-
anVs obstruction. The application was numbered and registered

as a suit.

The defendant now pleaded that the land in suit was the
mulgeni holding of Venkatesh and the other defendants in Suit
Ko. 205 of 1888; that the father of those defendants had lot ifc
out to him on mulgeni tenure thirty-tlvd; years before suit; that
he had been in possession ever since; that the plaintiff bad no
J))Ower to oust him before tlie tenancy was determined, and that
he not having been a party to the former suit (iNo. 20.5 of 1ts8s8)
was not bound by tlie decree.

The Subordinate Judge found that the defendant was not a
mulgeni tenant and passed a decree directing tliat his obstruction
be removed and possession be given to the plaintilT.

On appeal by the defendant the Judge reversed the order of the
Subordinate Judge on the ground that the plaintill' could not sue
to eject the defendant, because lie a,dudttod that tlie dol’endant
was a tenant of the defendants in the former suit (No. 205 of
1888). He held that the present suit must fail for want of previous
notice to the defendant to vacate under section 8i of the Laud
Revenue Code (Bombay Act V of 1870),

Niirdyan Q. CliaruUvarl'ar, for the appellant (plaintiff) :~-No
notico was necessary to put an end to the defendant's tonancy.
There is no privity of contract between the plaintiff ami the pre-
sent defendant, who is only a subdosseo—Platt on Leases, pp. 102,
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104; Woodfall on Landlord and Tenants™ p. 359 ; Uoe v.

Mellor y. Ifalkins™'~-, liliulla JDkondiix, Anho™~\ Bc}o/j Gohind
Singh v. Siuiknr Bull ; PleastaiU v. The point
of tiotico was, moreover, raised for tlie first time in the Court of
appeal; it was not taken in the first Court.

Daiicdraya A, Ugmtji appeared for tlie respondent (defend-

ant) :—"Wiliere a lessee surrenders lii« estate, an under-lessee is not
prejudiced by the surrender— Grcal Weateni Ilailwn?/ Compant/
2 The defendants in Suit No. 205 of 1888, our lessors,

failed by their negligence to prove their mulgeni tenancy. This
failure amounts to a surrender on their pnrfc and does not ter-
minate onr tenancy. The Transfer of Property Act (IVV of 1882)
h.as adoi“ted the provisions of English law on this point, but
those provisions are not applicable to agricultural lands: vide
sections 115 and 117 of the Act. lilxprcss notice to quit is,
therefore, necessary to terminate our tenancy. The question of
notice was raised in our written statement.

Farran, C.3..—a sub-lease differs from the assignment of a
lease in that it creates no pvivity of contract between the sub-
tenant and the landlord. The landlord has to deal with his
lessee and not with the sub-tenants of the latter.

The English authorities show conclusively that a landlord
putting an end by a proper noticcs to the tenancy of his tenant
thereby determines the estate of tho under-tenants of the hitter.
This is untjLpubted huv—Jioe v. ; Mrl/or v. Walhns™-":
Woodfall on Landlord and Tenants, p. 359.

Tho question is \vhether a dillerent rule should 1)0 applied in
this Presidency by reason of the provisions of section 81; of tho
Land llevenuo Code of 1879 or for any other cause. We think
not”™ The provisions of tho section in (juostioii in directing that
a landlord must give the notice therein re(iuired to his tenant,
and making no reference to tho sub-tenants of the latter, rather
iniply the contrary, and convenienco points in the same <lirec-
tion. The landlord in many cases knows nothing al)onfc tho

(1) 2 Bos. ami J., (N. R.) 330. (4 10 Cd. W. K., 367.
@ L, \,9Q, B, 100. 34 ICast it lloportH, 23{.
1. L. B., X3Bom., 24* (0 gCuU. D,, 235.
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sub-tenants of his lessee, and wlien he has given, due notice to
and terminated the tenancy of the latter’, and it may be, as here,
has resorted to legal measures to evict him, it would be a hard-
ship on him to find that he had to begin proceedings all <Aer
again against the sub-tenants. An assignee of a lease is of course
in a different x”osition, for he is brought by his assignment into
direct relations with the landlord.

The surrender of a lease by tlie lessee also gives rise to wholly
different considerations— Great Western HaiUvay Company v.

We must, therefore, hold on the facts as found by the District
Judge that notice by the plaintiff to the defendant in this ease
was not necessary, and reversing his decree restore that of the
Subordinate Judge, with costs throughout on the defendant.

Decree reversed,
(D) 2 Ch. D., 235. n

APPELLATE CIVIL.

Before ChiefJustice Farran and Mr» Justice Strachey.

RA'MA'OHA'RTA and othees (Plaintiffs), Appellants, v. ANANTA'-
CHA'RYA AND OTHEES (DEFENDANTS), E.ESPONDENT3.*

Execution of decree—Decrce—Death of a xmrty to a suit after argument and
Irfore delivery of judgment—Execution against the heirs of deceased jtidgmcnt-

deltor— Civil Procedure Code {Act X IV 0/1S82), Secs. 234,248-250—Practice—
Procedwe.

On the 30th November, 1892, an ajipcal in the High Court waa argued and the case
adjourned for judgmant.

On the 12th June, 1893, one of the defendauts-refjpondents died,

On the 6th July, 1893, the High Court pronounced its judgment, and a docvoo was
drawn up as if the deceased respondent was still living.

On the 15th December, 1893, the decree-holder applied for execution of the d'scree,
but the application was ncjected by the Court of first instance on tlie ground that as
the heirs of the deceased defendant had not been placed on the rccord before the
judgment of the High Court was delivered, the decree was incapable of execution.

Held, reversing the lower Courtis decision, that the decree was, on its face, a good
decree, and it' could be executed against the heirs of the deceased defendant under

sections 23i aijd 248-250 of Civil Procedure Code (Act X1V of 1882) without placing
them on tlie record,

*Appeal,N0,99 of 1895, ’



