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The District Judge, however, has apparently assumed that the .

mortgagee was in defaunlt, and has not considered the language of
the mortgage-deed, which provides for the mortgagee payimg the
assessment out of the money derived from cultivating or letting
the land, when taken in connection with the special circumstances
as alleged by the defendants to have led to the sale by Govern-
ment. We must, therefore, send down the following issue for a
finding +—

“ Was the laiid sold owing to the default of the mortgagee ? 7’
Fihding to be transmitted to this Court within.three months.

Issue sent dowi, .«

APPELLATE CIVIL.

Before Mr, Justice Condy and Mr, Justice Rinude.
TRIMBAK RA'MKRISHNA RA'NADE (or1giNaL PrArsTiir), APPELLANT,
o ¥ AEKSHMAN RA’MKRISIINA RA'NADE (OhIGrINAL DLFLNDAN'I),
Bmsrm DENT.% '

Jé ‘isdiction—Religions endowment—Properly in British India of « temple outside
Tiritish India—Right to efiiciate in sueh teny)la-—l’t yht to share of such _gncwut/—-
Purdltwn 8

The plainsiff was a member of a family which had the management and received
the income of certain property ‘sitnate in British India belonging to a temple situate
at Asbhta in the Wiziw’s territory. Part of the income was devobted to religious
services and part to the auppmt of the family, The plaintiff sued to recover by
partition his share of the income and for an.injuuction restraining the defendant
T interfering with the plaintiff in celebrating religions worship at the temple when
his turn came to officiate, The defendant (his brother) resided at Ashta.

Held, that the right to share in the income followed the devolution of the office and
that the Court could not grant the relief prayed for, as the Courts in British India
could: not execute their decree by puttlufr the plaintiff in ypossession of his office when
his turn cante to officiate ab the temple which was outside Brxblsh Ind}a.

According to Hiudu text- 'W'llte]:b as regards public endowments, rehglous offices
are natrally indivisible, though modern custom has sanctioned a departuve in réspect
of allowing the parties entitled to share to officiate by turns and of allowing alienation
within eertain restrictions.,

Arpray from the decree of Rdo Bahddur G. A. Ménkar, Flrsb
Class Subordinate Judge ab Ahmednagar.
# Appea,l No, 143 of 1893,
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Suit for partition of a share in ancestral lands and villages in -
‘the Ahmednagar Distriet and in a mokas allowance payable from
" the Karjat Taluka.

Tn 1769 one Raghundth Bdwsa, an ancestor of the parties,
obtained from the Puishwis a grant of the village lands in ques-
tion for the maintenance of the religious services of the samadhi
(sacred tomb) of Hari N‘zirziyan ab Ashta, These villages and

“lands subsequently became British territory and were included

in the Ahmednagar Districk. Ashta was in the territory of the
Nizém, ) ‘

In 1788 4.D., disputes arose among the successors of Raghundth
Bdwa, and an .arrangement was made by which the income of

‘the property was divided into thirteen equal parts, out of which

nine weie seb.apart for the expenses of the samadhi (sacred
tomb) and four for the use of Raghundth Bawd’s fangily. This
arrangement. was confirmed by the Indm (Jomnussmn in aD,
1858

Raohunath Béwa, the original a,cqunel , was succeeded in the
wmanagement of this property by his son Pandharindth.
- Pandharindth had two sons, viz., Hari.and Shivram, and in .
1838 the right to-officiate at the religious services and the incomag
of the property were equally divided between Hari’s branch and
Shiveam’s branch of the family. The plainﬁiﬂ_‘ and defendant
were the grandsong of Hari, and the plaintiff claimed to share
equally with the defendant in the half share that had been
allotted to Hari. He, theréfore, sued for a fourth share of thy -
property.

This suit was filed in 1892 The plaintifl’ prayed for a pa,ltl-
tion of his fourth share in the revenue of the indm villages, lands
-and allowances and for an order that he should be allowed to
perform the worship at the tomb at Ashta. He claimed his share
in the property which was situate in British India, reserving his .
1igh’o to sue in the Nizdm’s Courts for his share in such property
as was situate in the Nizdm’s territory.

The defendant denied that the property was partible, and
pleaded that he as ;eplesentmo the elder branch of the falmly

- Was alone enhﬂed to vificiate at the 1ehmous services,
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The First Class Subordinate Judge at Ahmednagar held that
the properby and the right to officiate were alike divisible, but
observed as follows :—

“ Though the management of the devasthan at Ashta and the allowance apper-
taining vo it are divisible in enjoyment; yet in the pres:nt case no order can be passed
in favour of the plaiubift’s taking part i the management of the devasthin and the
inecome of the property in dispute, which has been sct apart for defraying its.expenses,
as the devasthun is situate at Ashta in the Nizdm’s Dominions. Thengh the property,
a portion of whose income has beenassigned to the devasthin, is situate in British
India, y'c‘o the members of the family who receive that part of the income in rotation,
that is, the defendant and Gangidhar Shridhar, do so in virtue of their managin g the
devasthin or on its behalf,“and not for their personal enjoyment or nse. Conse-
quently the plaintiff’s claim to manage the devasthin and to receive the income
assigned to it along with the defendant and Gangddhar Shridhax in rotation cannot
be allowed, DBut the same cannot bo said of bis claim to share in the man’s sl}arey

—I—th) The contéution of the defendant that this share is also impaxhible cannob be-

sustained,”
The Judée, thercfme, decreed that the plamtxff’ should receive
a 1—.,th part of the income of. the property from year to-year.

Against this decision plaintiff appealed, in-formd pauper is, to
the ‘High Court, * -

Mahdder” Bhdskar Chaubal for the appellant (plaintiff) :—
He cited Nandbhai v. Shriman Goswdmi Girdharj e @5 Shriman
Goswdmi v. Goswdmi Shri Girdhar Jaljs #; /Uunc]uuam V. Prdu-
shankar ® ; Ram Coomar Paul v. Jogende}' Nath Paul® Wc&t

"and Buhler (3rd Ed.), p. 785.

Diji Abiji Khare for the 1‘espondent (defcndaut) :—The di-
vision made in 1838 does not Jushliy a iulther division in the
absence of any proof of a custom of the family. The services of
‘the devasthdn cannot be divided : see The East Indwn Railway
Company v. The Bengal Coal Company ©.

.

Chabal in reply -— As to the property .in Nizdm’s terntory, .

sec The ddvocate General of Bombay v. Bdi Punjabds ©.

Caxpy, J. :—In this case, the appellant brought his suit agamst
his elder brother, the respondent, for a partition of his }th share:
in certain aneestral indm villages and. lands in the Jémkhed and

@ I, L. R., 12 Bom., 331.. @ 1. L, R., 4 Calc,, 56. ‘

2 I 1, R., 17 Bom,, 620, " (9 I L. R, 1 Cale., 85,
1L L. R,, 6.Bom,, 298, - © T, L. R, 18 Bom,; 561.°
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Karjat tdlokas of tre Ahmednagar District, and ‘in a mokas
allowance payable from the Kaxjat Tdluka. ' ' -

The original ancestor of the parties who acquired the indms
was one Raghunith B&wa. His son Pandharindth obtained® con-
firmation of the grants. Pandharinath had two sons, Hari and
Shivrdm. Hari’s son, Rémkrishna,'was the father of both the
appellant and respondent. Deducting -the half share which be-
longed to Shivrdm’s branch, plaintiff ‘claimed to he entitled. to
share equally with defendant in Hari’s half shade. '

>

The plaint claimed four reliefs: (1) a parlition of his itli
share ; (2) authority to recover the proceeds of his share inde-
pendently -of the Leprudbnt (3) entry of appellant’s name in the
official papers; and (4) finally, an injunction prohibiting the res-

pondent from interfering with the appellant in the celebration of

the worship and utsov of the samadhi of Hari Ndrdyap at Ashta
in the Nizém’s territory, when the appellant’s turn of officiating
might arrive under the partition decree. The indm lands and
villages were, in fact, acquired by the ancestors of the parties for
the purposes of this worship and annual- celebratjons, and for
feeding Brahmins at the place of the samadhi, which was at

Ashta outside British India.
#

The respondent in his written statement contended that, %Itder
an arrangement sanctioned by the Peishwé’s Government and

“confirmed by the Indm Commission, | Lth of the income of the

lands and villages were set apart for thc religious services of the
samadhi, and only l‘f;th were left for the support of the family,

and that these 3th as well as th were not partible property, It

was further urged that even if partition were allawed, the appel-

' Iant’s share was glgth‘, and not th of the whole, and it was bur~

lened with liability for common debts. TLastly, it was contended,
in vespect of the appellant’s claim for worship, that the respond-
ent, as represénting the clder branch of the hmmly, was alone
eentitled to officiate at the 1eh<~10us services. It is not necessary
to notice the other defences heve.’ o

" The lower Court held that the appellant- was only entitled to

1 Thare 1 Mnne of \ 0T @ O £
a'ybh shaye of the incowe of the property, as tth share was set



VOLs XX.) ~ BOMBAY SERIES.

apart for devasthén services, and out of 2%h set apart Tor Family

support, Zth helonged to the ether éight ‘annas’ branch, and Zth

were equally divisible between the parties to this suit. Appel-
lant’s elaim to share in the %th of the devasthin income, together

with the claim for the injunction sought by him, were disallowéd,

and appellant was directed to recover his . th share of the income;
suhject to a liability to pay a similar ‘proportion of the ancestral
debts -which might be proved in execution proceedings. The
claim for partition by metes and bounds was disallowed, as also
the prayer for the entry of appellant’s name in the village papers.

" The lower Court held that although the devasthdn income in-

this case and the right of officiating at the gamadht at Ashta
were divisible, no order could be made in 1ecfa1d to the same, as
Ashta was outside British India, and the income was reeeived by
the respondent, not for his personal enjoymenb but on account of-
tHe services rendered at the samadhi.

In the appeal hefore us, Mr. Chaubal took exception to the
1e3ecinon of the elaim in respect of the devasthdn services and
the property assigned for its use, and the principal point for in-
quiry is, whether the 2th share of the income'set apart for devas-
thén services, together with the right to ofticiate by turns at the
samddhi, could properly be included in the property in which

the appellant had a right to share eq.ually with the respondent in

this case.

. The appellant rests his case mainly on the finding of the lower
Gomt that the devasthin property and the right of officiating ab
the samadhi by rotation, were divisible, and that, as a-matter of
fact, both these had been divided. between the representatives of
the two elgh’o annas] shavers. It was urged that the fact of the
devasthdn at Ashta being in foreign territory made no difference,
beeause the property sought to be divided was admitte,ﬂly within
the jurisdiction, and the following authorities were cited in
support of this contention:—Ndnddidi v, Shriman Goswdms
Girdharji® ; Shriman Goswdmi v. Goswdms Shyi “Girdharliljz® ;

The Advocate General of Bombtz/ v. Bai szgabm @,  Nome of

@ I L, R,, 12 Bom,, 331. @ 1, L R., 17 Bom., 620.
I, L. R., 18 Bom,, 561,
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these cases appear to us, however, to bi in point. Tt is plain’
that the Courts in British India cannot cxccute their deeree in
respect of placing the appellant in possession of his year of office
at Ashta when the turn came for him to officiate at the samadhi,
The respondent himself lives out of* British India at Ashta, and
the personal remedy also would not prove effective, TI the velief
in respect of the permanent injunction asked for. could not be
granted foxr the reasons stated. above, it ig clear that the: right to
recover the, income - of the devasthdn share for his year of office,
which was only aneillavy to the principal right, could not be also
enforced. The case of Shriman Goswding v. Goswimi Shri- Gir-
dharldljid can be distinguished by the fact that the Thouse, in’
respect of which'relief was sought there, was within the jurisdic-
tion, and the Court was thus on]y called upon to confirm the old
Gogwdmi Mahdrdj in possession, and it held that it was not bound
to recognize the act of deposition ordered by a foreign state,
The decision in Ninabhdi v. Shriman Goswéoni Girdharldlyi®
also not in point, as it simply decided that the act of a 101’e1g11
ruler could not deprive a party in possession of property
British India of his rights, unless they were adjudicated upon y
competent authority here. The elfect of these decisions is thus
to negative rather than help the claim seb up for appellant that
the Courts in British India can make valid orders about the
right to officiate in a temple outside British Iudia. The cases
of Ram Coomar Paul v. Jagemlfw Nuath Paul® and Manchdrém
v. Prdnshankar® are more akin to the present case, but they
can be distinguished in that the temples and idols, the rights in
regard to which were in-dispute, were within the jurisdiction of
the Courts which decided those cases.. The same remark holds
good - in respect of the decision in Smmtzm Bysuck v. Juggut
Soondirie Dossee®.

The larger question of the partibility or otherwise of such
“property, when expressly set apart for religious worship, need
not, therefore, be considered in thiscase. We may, however, note
that in Rupa Jagshel- v. Krishndji Govind 9, Sargent, C. J., held

@ L L. B, 17 Bom., 620. () 1. L. R., 6 Bom., 298,
® I, L. B, 12 Bom,, 33L - (® 8 Moore’s I, A,, GG, -
® I, L, B, 4 Cale., 564 6 L Tn R, 9 Bom,, 169,
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that the Hindu law was in this respect different from English
latw, which distinguished private from public endowments, and
that the sale in execution of sich property was void, and nnght
be set aside by the .]udgment -debtor himself. This position
was also upheld in Nardyan v. Clintdman®. Melvill, J., in de-
‘ciding Manchdram v. Prdushankar® held that these offices
were in general inalienable, and that according to the Hindu

text-writers, religious offices are naturally indivisible, though -
modern castomn has sanctioned a departure in respect of allowing:

the parties entitled to share to officiate by turns, and of allowing
alienation within certain restrictions. The rulingsin Ram Coomar
Paul v. Jogendar Nath Panl® and Radha Molun Mundul v.
Jadoomonee Dossee® and the remarks made by Mayne in para-
graphs 307, 308 must be understood in regard to this growth
of customary law regulating private endowments. In the present
case, however, the endowment is a public endowment, being a
gift made by the former rulers of the country, and confirmed
by the British Government. Both the Peishwa’s grant and the
confirmation expressly set forth the charitable and religious
purposes for which the endowment was made in'1769 and 1788,
and confirmed in 1858,

All doubts about the public character of the endowment, which
might arise from the ambiguous language of the first grant of
1769, were removed by the subsequent decision of 1788, when

a clear line was drawn between the devasthdn share and. the

share set apart for the family. The person, who raised the dis.
pute in 1788, was not recognized to have any rights to anage
she devasthdn, and in fact down to 1838, when the representa~
bive of the eight annas’ share obtained a division of the office, as
well as of the income, there was no division of the office. The
dircumstances attending that division are set forth in Exhibits
Nos. 23 and 24, but they furnish no grounds for recognizing
ihat the family arrangement made in 1888 changed the nature of
she grant.” See also Appasams v. Nogappa ®., It is clear that if
ihe present claim of the appellant were recognized, each of the

M L I.Re 5 Bom,, 393. ® L L. BR., 4 Cale., 56,

@ I, L. R., 6 Bom,, 298, 4 23 W, R., 369,

® I, L, B., 7 Mad., 499,
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sons of the parties—and they have many—might claim & share,
not only in the family share, but 'in the devasthdn sharé and
offiee also, and this process might' go on with each generation,
frittering away the income, and making the service wholly in-
offective. The lower Court appears to have assumed, without any
such evidence as is snggested in Mohunt Rumaun Dass v. Mohunt
Ashbul: Dass®, that the office is partible with the income. The
practice of many generations of the parties must be considered in
settling the questions of impartibility, and that practice s in this
case against parﬁition with the one single exception of what took
place in 1838. Tt is, however, not necessary to discuss this ques-
tion further in this place. The velief by way of injunction was
plainly one which the lower Court was not in a position to grant
effectively, and the right to share in the devasthdn income
natarally follows the devolution of the office.

We aecordingly confirm the decree of the lower Court, and |
reject the appeal, with costs on appellant. ’

The appellant should pay the Court-fees which he would have
had to pay if he had not been permitted to appeal as a pauper,

Degree confirn.ed.
M 1 Cal, W. B., 160,

CRIMINAL REVISION.

Before Mr. Justice Candy and My, Justice Rinade.
Iy 0 P. A, RODRIGUES#*"

Criminal Provedure Code (Act X of 1882), ;S’ec.-ﬁﬁﬁ—-l)i&qzmla}ﬁcatian of o
: Pecuniary interest, :

The accused was a compounder in the employ of Treacher & Co, Ho was tried
and convicted by the Presidency Magistrate of criminal breach of trust as o servant
in respect of certain goods belonging to the company. Tt appeared that the Magis-
trate was a shareholder in the company which prosecuted the accused.

Held, that the Magistrate was disqualified from trying the case, As a shareholder
of the company he had a pecuniary interest, however small, in the result of the
accusation, and was, therefore, * personally interested * in the case within the-nlmsm- )
ing of section 566 of the Code of Oriminal Procedure (Act X of 1882),

# Criminal Application for Revision, No. 50 of 1895.



