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fttrtnd, appear to me to be clear. | agree with the Chief Justice
that they have been made clearer by the amendment of the section
by section 55 of Act V111 of 1890.

.We answer the question in the affirmative. Costs costs in the

case. This will leave the Small Cause Court the power to deal
with them in its discretion.

Attorneys for the defendant.— Messrs. Daftavy and Ferelra,

ORIGINAL CIVIL.

Before Sir C. Farran,Kt, ChiefJustice, and Mr. Justice Strachey.

VELJI HIEJI AND Co., OL.NnMAXTs, « T?3IA'RMA.L SLIRIPA'L A™o Co,,
Attaching Oajsun’oiis.*

comhjnee—Goods cons'ujniil to agent for mh' on comni‘mlon—Jltimlis
(h'aii \a\mt goods anil'pahll>]j agent—Iliailivai/ receipts nentto agent— E<juit-
nhle asfiymnent of goods by coim'jnor— G-oods atlaclied W& Judgmcut-erfditor of

ponsifinor—Claim hy agent—Priori(y— Civil Procedure Code {Ac! X1V of 1882),
iiee. 280.

(Jiic Ukorcla Tmija at Viranigitin consigned CL'rtalu Lag.? of sc.d to Vclji Hirji and
Co. at Boinl:ay for sale on commission, and divw hvndis ugdftinst the* oods for
Es. 3,203, wiliicli at his rcrjiiest Velji Hirji and Co, accopteil raul paul cn receiv-
ing the ru Iway receipts by post. The goods-wero to bo sold ou arrival on 1’kordn
JImja’s accoTint ami the proceeds credited to him as against the advauccs made by
fnc payinent of the hnndis._ On the arrival of the goods at Bouibay tky m're

attaciicd by Bh;irmal ‘ Shripi.ll and Co., who had obtained deci’ees against Ukerda
Punjn.

llcdd) that Velji Hirji and Go. were entitled to the goods. They had made
spcecittc advauccs against tho goods. Blii'irnial MiripiU and Co. as attaching
creditors occupied cho sanie position as Xlkorda riuijci, hiniaelf and had no better
claim to the goods than he had, and if he had attempted to I'i'Cvent tlie goods rcachin.!:?

the hands of Velji Hirji and Co., uiio at his request had made spcoiiic advaneea
against tlicm, he would have been re,strained by injunction.

JLeld, also, that at the date of afctachmeut the goods were In possession of Ulccrda
Pimja by tho railway company “ on account of or in trust for” Vtlji Hirji and

Co.j ill the sense in which tliat expression is used iu socliou LKO of the Civil
Procedure Code (Act X1.V of 1882).

This was a case stated for tho opinion of tho High Court
under section 69 of tho Presidency Small Cause Court Act by

* Small Cause Court Suits Nos. 4713, 4714 and 1712 of ISCG,

287

189G.

GoitDN\N\NAs

1 89(1.
muijud 7.



288

1896.

VISLII TTTHJI

V.
BuAemm.

TEE INDIAN LAW REPOBTS. [VOL. XXL

Mr. lliistomji JVIlenvanji Patell, Acting Chief Judge, in tlic fol-
lowing terms

“These were three claimants’ notices issued under scctioi 278
of tlie Civil Procedure Code, calling upon the attaching credit-
ors to show cause why the attachment levied against G62 bags*
of castor seed, in the possession of tlio B. B. and 0. I. Railway,
should not be removed ; and why the said goods should not he
handed over to the claimants, wlio were the consignees under
the railway receipts and had advanced Rs. 3,200 on tlie security
of the said receipts.

“ One TJkerda Punja had consigned the goods i'rom Yiraingani
for sale on connnission in Bondjay hy the claimants, and drawn
four /lunch's against the same for Rs. 3,200. At the cons”™gnor”s
request, the claimants had accepted and paid the Imndis on receiv-
ing the railway receipts hy post. The goods represcnte(,t Yy the
receipt \were then in transit and had not arrived in } ihay.
The sale of the goods on arrival was to bo made on account ami
at the risk of the consignor, and the proceeds thereof credited to®
him as against the advance to his debit.

On the evidence | was of opinion that the claimants had made;’
an advance by the payment of the In'ndi of Rs. 2,200 againstj
the railway receipts for 3S7 bags aiiil i>f Rs. 3,000 against the*
receipts for 175 bags.

“The railway recei]»ts were in the usual form adopted l.y tluv
B. B. and C. 1. and the Riljput<ina-3Inlwa Railways, and wen-
headed ~Goods receipt note.” The nialerial portion was as fol-

lows V

“ Rocuivod from I'linja tlio uudunncjitlonetl goods for coiivoi’'siui'o liy gfnds traiii
cousigiu'd to Veljl at Cunuic Bridge Htutioii, 'Jlio I'liihviay ootnpany ivnci'vi-n
itsulf iho rigid, of refusing to di liver tliu goods witlKHib the in<Kluctioii of irfo r.iCciit
or luilil the pwsou eiititkid, iii its opinion, to ivcoivcr tliou) li.is glvini an iiKUnuuity t<'
tJic Katisfactioii of tluj railway. If lho ooiiHI;'ncc doos not lihiisolf attond, luv- nmh!
eiid(jrso a request for delivery to llui jierson to whom Ir? wigjlion it nmdo," *

The goods arrived in Bombay on or about the 22iid August

1895, and were immediately after attached by the Illrm of Bhar .
laal Sliripjil, who ha*! obtained three decrees against the consign

or, Ukorda Pujija. Tlie claimants then a])plied for the removals

r
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OE the attachment, and basod their claim (1) on being holders ol:
the railway receipts representing the said goods (2); on having
advanced moneys on the security ot‘the same ; and (3) on having
the property in the goods transferred to them by the delivery of
the railway receipts. Their counsel contended that the railway
receipts were ‘' documents of title™ or documents showing title to

goods,” and relied on section 108 of the Contract Act (I1X of
1872).

“ No evidence was laid before me to prove any custom or mer-

ecantile usage to show that merchants in Bombay had™ in making

advances on the security of railway receipts, invariably rccognised
these receipts as ~“documents of title/

“1 was of opinion that the circumstances of the present case
of an advancc made by an agent for his principal on the faith of
the. railway receipts did not fall within the purview of cither
section 108 or 178 of the Contract Act; and that these sections
did not apply. In the absence of any specific provision of the

: Contract Act, | applied the principles of common law as they

stood l)efore the passing of that Act; and | was of opinion that
the railway receipts were not “documents of title ™ or ‘mdocu-
ments showing title of goods.” 1| also lield that by the mere
elelivery of the receipts to the claimants, and the subsequent
advance made on them, the consignor did not transfer any pos-
session to the consignees. | held that the claimants had neither
actual nor constructive possession by attachment of the goods ;
the possession of the carrier was the possession of the consignor,
and not of the consignee, the goods having been carried at the

I'isk and on account of the consignor, and not at tlie orders of
the consignee.

“ 1 was of opinion that such railway receipts could not be placed
- a higher footing than the delivery orders issued after the

. arrival of the goods at the railway station which in the case of

Coventry v. G. E. llailwaD Covipamf™” Brett, lield to
be non-negotiable instruments that did not pass the property to
the pledgee. The wording of the delivery orders in tliat suit
was certainly much stronger than that of the railway receipts

0) 11 Q. B. D., 770,
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in ga(3stion. I, therefore, hold tliafc railway rccei[>ts c<ml | ].e
regarded only as tokens of authority to rcccivo posscHslon, and
that tliey did not operate to transfer possession, anti rcliol on
Farina v. llome *and McEwan v. They coidd no be
likened to bills of lading and could only bo treated as doliVery
orders or dock warrants at connnon law, wliich, as ParkQj, B., sai<l
in the former case® were no more than an cnjaocinent ly the
wharfinger to deliver to the consignee or any ou3 he may ap-
point. 1 also relied on tlie G. 1. I\ llaihm” Compajii/ v. Dm-
maudas™\ though it was restricted to tho constructioa of .section
303 of tlio Contract Act as regards an unpaid vendor’s right of
stoppage in transitu, as the rc'asoning of frir Clmrles Bargent

seemed equally applicable to tlio circumstances of the pix,seni®
case.

“ 1 held, therefore, that tlie claimants had no lien ngaiiist the
562 bags tlioy claimed, and that tliej’ failed h) establislj au;f righi
to the possession of them as against the attaching ereditor of

tho consignor; and iimlei'section 281 of the Code | disalkwcif
the claim.

“ At the re(Uesfc of tlio covinsi>l for the claimants, my judg nent
was delivered contiiigt'iit on the opinion oNJie High (Junrt. |
beg to invito the* opinion of theii.’ I™ordslup.s on thii following
tions .submitted (m b(huU' of the claimants :(—

“1. Whutlua* the ])osses,sion of the raibvny rcceijtts, ctniplod
with the fact of the elaimant"H having nunli* advances mi tho same,

<Ud not, in law*, give tho claimants the right to claim the goods
represented (ir eovured by such rect-ij'ts wholly or to the extc it of
thuir advances.

Wlu'thcr the Jpro.sses™un of lIn- railway eoml]iany was noi
the possession of thts claimants afti‘i’ the consignor parteil with
the railway receipts and obtained advfinees on the same.

~3, Wiiether railway receipts in the liands of a oommissioH:
agent, who ]»ad madespecilic advances against them, am not ocu-
inoiits of title, entitling tho agent to claim tho goods cov(e:l Iy
the receipts against a jndgment-eretlitor of such good.s.
O KIM5W, m. i2ir. 1, (¢, 'MI
Ql, 11 Bflui., r,7.
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4. Whether the claimants obtained any lien over or property 1890.
in the goods represented by the railway receipts on the security Velji HNHTr
of \which the claimants made specific advances. = Aumati

5. Whether, on the facts Found, the Court was not in error
in disallowing the claim.”

| joouj (Advocate General) and Macpherson for the claimants :—m
The lower Court has failed to see the real point in the ease. There
is a good equitalile assignment of the goods to us. The consignor
having induced us to pay the hills could not have stopped tlio
goods. The attaching creditors can stand in no bettor position
than the debtor, the consignor—Megjl llansmj- v. Ramji [ ]
jriiiticorth V. \ Lutscher y. Comj)toir [~scomph'~-'K
There can be no doubt that the arrangement was thiit on ]>nying
Ihj hinclis wc were to get the goods— Ran/cen v. Alfavo”

Scolt for the attaching creditors — The advance in tliis case was
not against the goods but against the railway receipts. This
distinguishes tlie ease from Jfa-nsraj v. Ranijl Joita
So again Liilscher v. Compioir IJEscompte is distinguishal -le, as
the advance there was against the bill of lading which is the
.symbol of the goods at common law, whereas railway receipts
are, under the decisions of this Court, not documents ol title.
llanlieii x. Alfaro is in my fax'onr, as it shows possession is a
condition .precedent to a lien. The claimant has advanci-d liis
money against documents which are worthjess.

Laucj in reply :—The Judge has held that by the agreement the
payments were made for the goods. This is a sjX'cifie gj iprcipri-
tion in our favour—~""y Banner ™ In re Taj)peuljech™ K

FauraNjO. J..:—The exact legal relations hetween the parties
in this case do not seem to have, been borne in mind with sntli-
cient distinctness by the counsel or pleader who, on behalf of
the claimants, Xireseiited the points for his consideration to the
learned Chief Judge of the Small Cause Court.

It appears from the case as stated that one Ukor«la Punja
consigned the goods in question from Viramg”im to tlie claim-

(1) 8 Bom. H. 0. Kcp. (0. c. J.), IGO. « 1Q.B.D., 70j'.
(2) y Haro, 41(5. @ 5 Ch. D., 75«

*) 2 Cli. 1)., 278, at i> £87.
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aiiisj Vclji Hirji and Co., Bombay, for salo on commis.sioii by
the latter, and drow foui* hioitdls against tlic same, /<?. against’
gootls, which/m)uz/s the claimants’ fimi acceptcd and paid|
on receiving tho railway receipts by post. On the arrival ot*?
the goods in Bombay Bhurnial Sliripiu and Co., who were judg |®
nient-creditors of TJdkcrda Panja, attachcd tho same as the imv. /
pei'ty of tlieir judgment-dcbtor. The contostj therefore, lies -
Tjotween the jndginent-creditors of Ukerda Pnnja on tho one'
handj who have attached tho goods, and tho claimants’ firm of
Yelji nirji and Co., who have made specific advances againsb
tlie goods, on the otlier hand. The chiimants’ Ann have neitheri
sold tho goods to a ]J)urchaser nor pledged them to athird party
so neither section IOS nor section 178 oE tho Contract Act has,
any bearing npon the caso. On tlie otlier hand, tho hrni ofl®
Bhilrnial Shripill and Co. arc not cither unpaid vendors of tha
goods seeking to stop them in Inmsltn under section 103 of
tlie Contract Act, nor are they purchasers ]Jior pledgees of th(i
goods. They simply occupy tlie position of attaching creditors.
What that position is, has boon pointed with great clearness by
Westrojip, C. -1, in the caso of il/f///I' ILiusva]j v. Ramji
They occupy cxsietly the same position, as their judgment-debtor
Ukerda ruiiju hiiuntdf, ?Jity .stan'l in his shoes and are in no
bettf*r i1ind 3in worse situation with rtstei'cnce to the gooils in
<luestion than he would have boon in, liad h(- soiight to ])reventi
the goods reaching tho hands of Vulji Jlirji ami Co. It is to oiii
luimls clear that Ukerda Pun/)a, liad be attempted to IlUcvent the
goods nntehing tho hands of tiie claimauts, wlio had made specitie*:
advances ngainst them at his reijuest, Wi.nild have been promptly
restrained in the attempt by an inj'unction. The case of
Lutsc/tdi’ V. Comptoir Emompte chi ‘Parin'cited by the Advocati
General, is, in our opinion, exactly in point. "TJiere tlie e<juitAbhy:
jigreement was to plaec tho bill of huling. in tho hands of tht'
lirm who had made advances against it. IL”re it is to jilace tlii"’
goods in the hands of tho advancing ilrjn. Mr. Scott, with extreme:
ingenuity, contended that tho claimants’ firm made the advane(.'§
not on the goods, but on the railway receipts, and, tlierefori’, ad-,:
vanced their moneys on worthless documents which aro not, like

S Bom. Il. C. Kcp., 3Go. 1Q. 13, 1)., 700.
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a bill of lading, symbols of the goods at all. Wc do not so read
the case. Its third paragraph states that Ukcrda rimja drew
against the™goods, though the time when Yclji Hirjiand Co. were
to a(lcept and pay the Jiundis so drawn was on the reccipt ol’ the
railway receipts. The rest of the paragraph (3) makes this still
more clear. The sale of the goods on arrival was to be made
on accomit of the consignor, and the proceeds thereof ci'edited to
him against the advances. The Jlulge no doubt goes on to say :

On this evidence | was of opinion that the claimants had made
an advance by the payuientof the Uundis of Rs. 2,200 against the
railway receipts for 387 bags, and of Rs. 1,000 against the receipt
for 175 bags;” but what Ukerda Punja drew against were the
goods, and the claimants were to be paid tlieir advances out of the
proceeds of the goods. The learned Judge carnot, we tliink,
be taken to mean that he was of opinion that the claimants had
made the advances against the raihvay receipts, but that the
particular advances which he refers to were made against the
goods specified in the particular railway receipts whicli he men-
tions.

It comes to this tliab by agreement between Ukerda Punja
and the claimants the latter were to make advances against the
goods specified in the railway receipts when they received such
receipts, and were to pay themselves their advances out of thi-
proceeds of such goods when they received and sold them. AVe
cannot doubt but that that agreement constituted a good equitalilo
charge upon the goods as between Ukerda Pii%ija and chiiniant.s'
firm when the rights of third parties did not intervene. We have
already stated that the attaching cveditors are but the alfcr ego for
this purpose of Ukerda Punja. No argument was addressed tc
.us by Mr. Scott, ljased upon tlie wording mof section 280 of the
Civil Procedure Code. We do not, liowever, think that it offurs
any difficulty, as in tlie view wdiich we take of the case wofind no
difficulty in holding that, &c the date of the attachment, the goods
were in possession of Ukerda Punja I>y the railway coinpanv

on account of or in trust for the claimants in the comprehoiisive
sense in which that expression is used in the section. AFc notico
the point lest it might be thought that we had overlooked it, Tljc
only doubt which we have felt in the matter is ~“-hether, us the
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aspect of tlie caso™ wiliicli wc have been above cousideriiig, waB]iot
prcsciifced to the acting learned Cliiet* Judge, and was probably
not present to lils mind when he was stating the case and franiing-
tlie (questions to be submitted to the Court for opinion, wo ought
to give our opinion upon it. .But we think that, as tlie (Juestion
(5) whether on the facts found the Court was not in error in
dismissing the claim ” is in the widest possible terms, wo arc at
liberty to determine it; and as the facts are all before us, that wo
ought not to make shipwrcck of a good cause upou the rock of
overline technicality by refusing to entertain it. We answer tho
iifth (Juestion in the aliirmative, but do not con.sider it necessary
to answer the other (questions submitted for our opinion, as our
unswer to the liEtli (piestion is sufficient to dispose of ihe case.
Costs of the reference will be costs in the case.

Attorneys for the claimants :(— Mes.srs.
Attorneys for the attaching creditors ;— Messrs. Ohitnis*MutiUd

and MiUuvi.

ORIGINAL CIVIL.

H'jforc Sir C- Farran, Kt., Cldof Justice, and Mr, Justice Slrachcy.

IMrEUIAL BANK OK PE USIA, TLAINTIrF, FATTECILVND KIIUB-
CIIANI), Dkfjjndant.*

Jinndi.—JiiU of evithfiuf/c—Suif, hy holder and indorser atjaiuxt }>ayec and in-
dorsi r—Prrsnifment to acceptor— Local nur/p. as tojwfsentment— Uxuiji* ofprcsen'”
rnciit uf Bushire—Kt'S/otiahle Indrmneats Act (.YArFlof iSSI), Sacs, 70, 71.

The plalntill'as h]Jilcr and iudorscu of a hitndl diawn on ono Tlaji Jfirza snciT
defendant as payoc and indovser to rccover Es. 1,193-4-0 on a hiudi whicli had bccu
dishononrcd by the acceptor.

It was found I>y the Court (1) that the local usage at lhishiro was to present tlio
7iundi for payment at tlic hank and for the acceptor to call at the bank at duo date
and cUcct settloincnt; {2) that tho hundi in question was pw'sentod for pay>«icnt to
th(! authorized agent of the acooptor at the hank on the due date j (3) that tho said
agent refused payment and informed thelmnlc that the acceptor would not pay tiio
Jmndl. It was argued that presentment at the bank was not good presentment,
having regnrd to sections 70, 71 and 137 of tlic Negotiable Instruments Act (XXV I

ofISSI),
I1dd, that the local usage made the presentment a good prc«cntnu'iit,

* f-'mall Cause Court Suit No, of 1S9C,



