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Before Sir Charles Sargent, K t., C h ief.Justice, Mr. Justice Bayley, Mr. Justice 
Jardinc, Mr, Jnstite Farsons mid Mr. Justice Farran.

1895. KIIOJ.l’ SHIVJI SOMJI, Applicant, d. HA'S HAM GULA'M
MareTi, 28. HUS3EN TEJPA'R, Opponent.*

Zanzibar— Jurlsdkttiui of High Court o-m- Consular Court o f  Zamiharr-IItgli. 
Court at Bornia?/—Fower o f  revision— Ajppeal—Jimsdictioti—Civil Procedure 
Code {Aet X I V o f  Sec. ^ li—Zandhar Order in Comcil, ISSl, 7,
S,9, 21,37, 30. t

Tlie High Court at Bom'bay aas no powei' of revision over civil cases tried by the 
Consular Court at Zanzibar  ̂though it is atithorizod to hear ai)peals from the deeisioii? 
of that Court as a Distnct Court by the Zanzibar Order iu Council of 1S84,

A power of revision is not an incident of appellate powers, bat on the contrary can 
only be exorcised where there Is no appeal, and had it been intended to give such powers 
to the High Court at Bombay, it would necessarily have been expressly ]irovided for.

Fer Jardine, J. (diaseiiting);—Under any cu.mstances the Consular Court at Zan-
aibar is botmd to obey a writ issued by the High Court for certifying the papers of a 
civiV case. Under sections 9 and 10 of the Bô ^̂ bay Civil Courts’ Act (XIV of 1869) 
talcen-with article 21 of the Zanzibar Order in Council of 1884 and section 632 of the 
Civil Proeeclurc Code (Act XIV of 1882), the High Court is competent to csercise 
revisionary juiisdiction in civil matters tried by the Consular Court at Zanzibar.

A pplication under the extraordinary jurisdiction'' o£ the High 
Court (section 622 of the Civil Procedure Code, Act X IV  of 
1882) against an order passed by H . W - de Sauzniarez  ̂ Her 
Majesty's Consul-General at Zanzibar.

* Application No, 234 of 199-1 under the extraordinary jmisdictioii*

t  See the Bombau G-overnment Gazette, 30th April 1885, Part I, page 537«

(1) Section 21.—Subject to the other provisions of this Order, ‘ the Code of Civil Proce­
dure/ 'the Bombay Civil Courts Act, 1S69,' ‘ the Indian Succession A c t ’ and the 
other enactments relating to the administration of civil justice and banlcrnptcy for the 
time being- apxiliaable to Zanzibar, sha vc effect as if Zanzibar were a zilla or district
in the Presidency of Bombay. The Consul General shall be docmecl to be the District 
Judge of the district anti his Court the District Court or Principal Civil Court of Ori- 
gmal Jurisdiction in the district. The High Court of Bombay shall be deemed to be 
the highost Civil Court of Appeal for the district and the Court autlioriscd to hear 
appeals from the decisions o f  the District Court; and the powers both oftbt' Govornor- 
General hi Council and the Local Government under those enacwuenih slial be exer- 
ciseable by the Secrctai'y of State or with his previous or subsefjuent assent by thfi 
Governor-General o f India in Council.
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One Fatmabai died in the, year 1872-73, leaving a v ill dispos­
ing of her property and appointing executors. The will was duly 
proved by the executors and the estate administered, and a 
release was passed by the petitioner to the executors.

The petitioner was the nephew of Fatmab^i’s deceased hus­
band, Alleging that he had ascertained that much tnore pro­
perty had come into the hands of the executors than had been 
disposed of by the ■will he applied to the Consular Court at Zanzi­
bar for an order directing the executors to file an inventory of 
the estate and an account of their administration. The Judge of 
the Consular Court issued a rule «isi calling on the executors to 
show cause why they should not file an inventory or an account. 
The executors having appeared and showed cause, the Judge 
discharged the rule and made the folio wine: order: — “  No order. 
This application should never have been made at this late date. 
I  do not think in view of the release this man has any right, but 
he isj in view of all the circumstances, out of all reasonable time.’’ "

On 21st December, 1894, the applicant obtained a rule from the 
High Court of Bombay in its extraordinary jurisdiction to set 
aside the order of the Judge.

The Judge on receipt of the notices containing the rule 7itsi 
served them on the executors, and certified the service to the High 
Court, but declined to send up the record of the case on the 
ground that, under article 21 of the Zanzibar Order in Council of 
1884, the High Court of Bombay had only an appellate and not 
a revisional jurisdiction over the Consular Court at Zanzibar.

Manehshah J. TaUyarkhdn appeared for the applicant in support 
of the rule nisi:— Article 8 , sub-clause (&), of the Zanzibar Order 
in Council makes the Civil Procedure Code applicable to Zan25ibar, 
which is put on the same footing as a district in the Bombay 
Presidency.

[Saegbnt, C. J .:—-So far as civil matters are concerned, the 
expression used in article 21 of the Zanzibar Order is that the 
High Court of Bombay shall be deemed to be the highest Civil 
Court of appeal/’ but with respect to criminal matters the ex­
pression used in article 9 is that the High Court o f Bbmbay shaJil 
be deemed to be the High Court.’' . The diifereace in the
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3S95, language seems to show that in civil matters the High Court is
foiojA' not invested with re visional jurisdiction.]
S h i y j i   ̂ ,

•1)* The Hiofh Court is not giveii any power of interference under
GuU h. the Mamlatddrs^ Act (Bombay Act I I I  of 187o), and yet the High

Court has been interfering under its revisional jurisdiction witli 
ox*ders passed under that Act. By analogy the High Court can, 
under its extraordinary jurisdiction, review the order passed by  
the Consular Court at Zanzibar.

SargenTj C. J. ;—W e are of opinion that this Court has no 
power of revision over cases tried by the Consular Court at 
Zanzibar. This High Court derives its jarisdiction over the 
administi’atioti of civil justice in the Courts of Zanzibar created 
by the Order in Council of 29th November 1884, by article 21 
of that Order That section provides “  that the Code of Civil 
Procedure shall have effect as if Zanzibar were a zilla or district 
in the Presidency of Bombay. The Consul General shall be 
deemed to be the District Judge of the district, and his Court the 
District Court or Principal Civil Court of Original Jurisdiction in 
the district. The High Court of Bombay shall be deemed to be the 
highest Civil Court of Appeal for the district and the Court 
authorised to hear appeals from the decisions of the District 
Court.” This Court is, therefore, by the above provision, created 
an appellate Court to hear appeals. But no such power of revi­
sion is given to it as belongs to the High Court over the Courts 
of the Presidency, and which, it is to be remarked, this Court 
possesses as a High Court by the express terms of section G22 
of Civil Procedure Code, and not by virtue of its being a Court 
o£ appeal. A  power of revision is not an incident of appellate 
powers, but on the contrary can only be exercised where there i« 
no appeal, and had it been intended to give such power to this, 
Court it would necessarily have been expressly provided for. 
This view derives confirmation from the difJerence of language 
used in article 9 relating to criminal matters, where it is provid­
ed that the High Court of Bombay shall be deemed to be the 

High Court and not merely an appellate Court for the pur­
pose of applying the Code of Criminal Procedure and also front 

' (1) See note 0 ) p. 480.

48g THE INDIAN LAW REPORTS. [VOL.: X X .
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the provision of articles 27 to 30 with regard to making up the 
record to be sent to this Court which is confined to the case in 
which a memo, of appeal has been presented.

It was contended in argument that by sub-clause {b) of article 
8  of the Order of Council the Civil Procedure Code of 18B2 is 
made applicable to Zanzibar, and that all its provisions can be 
called in aid by the persons to whom by article 6 the Order is 
made applicable, but article 8 deals with the jurisdiction and 
procedure of the Courts in Zanzibar, and for such purposes no 
■doubt the appropriate provisions of the Civil Procedure Code 
•are to be applied, and can thus as constituting “"provisions of 
the Order in Council be properly invoked as provided for by  
article 7. For these reasons we think that the rule should be 
■discharged.

B a y le y  and Parsons, JJ., concurred.

Jardine^ J. :— Although I  have the misfortune to differ from 
the rest of the Bench, and; therefore, have doubts, I  am not pre­
pared to hold that the learned Judge who issued the writ acted 
without jurisdiction 3 and under any circumstances I  think it was 
the duty of the Consular Judge to obey the writ as section 10 
of Act X I V  of 1869 expressly requires. The omission doubtless 
occurred from his overlooking that enactment.

The Foreign Jurisdiction Acts 6 and 7 Viet., c. 94, 41 and 
42 Viet., c. 97, and 53 and 54 Viet,, 0 , 37, are intended for 
the government of persons; and to this end Courts and pro­
cedure are provided. The Zanzibar Order in Council of 1SS4, 
made under one of the earlier Acts, expressly applies to Bri­
tish subjects in Zanzibar, among others by article 6 . By arti- 
cle 8 , clause (5), certain laws, including the Indian Penal Code 
(X L V  of 1860), are made applicable to Zanzibar; and thus, 
in my opinion, impose duties and confer rights on the persons 
to whom the Order in Council applies. This introduction of a 
system of personal law is more direct than that introduction of 
law by effect of charters creating Courts which has b'een-Con- 
.sidered by some authorities as, the means whereby Ehglish law 
was introduced into British India--iV’̂ (7oro/t v. Amojjg’

(1) 4 Bom. H. C. Kep. 1.
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1 9̂3. these laws is tlie Bombay Civil Courts Act, 1869 (some parts
Khoja, 'being excepted), section 10 of which, taken with article 21 of
Shwji Order in Council requires the Judge at Zanzibar to obey all

orders or processes issued to him by the High Court, and 
to furnish such reports and returns and copies as may be called 
or by this Court. This and the requirement of section 9j that 

the Judge shall refer matters here where a rule ought to be 
made, go a certain way in conferring superintendence on thi& 
Court even without our jurisdiction of appeal. See Pivbliai \\ 
B. B. cS’ 0. L  Raihm y Go. and hi the 'matter o f  John Thonison^-\ 
Among other laws the Code of Civil Procedure (Act X IV  of 1882) 
has been extended in its entirety, subject, however, to the other 
provifeions of the Order and to treaties. Among other proyi- 
sions of the Order are the directing and modifying powers 
retained by the Secretary of State, e.g., article 8, clause (d). A  
later Order in Council, dated the 16th May, 1893, makes substi^ 
tutions and amendments of the Code of Civil Proceduree effect­
uated by the Governor General of India in Council in a legislative- 
capacity tKike eifect without special order o f , the Secretary of 
State.

It results, then, that section 622 of the Code of Civil Pro­
cedure is in force under the Order in Council, and neither the 
Code nor the Bombay Civil Courts Act, 1869, indicate any other 
tribunal but the High Court of Judicature at Bombay as com­
petent to exercise the revisionary jurisdiction which section 622 
contemplates. The words of section 622 imply that the Court 
subject to revision is one from which appeals lie. Under article 
8 , clause ii, the Secretary of State has power to appoint a 
revisional tribunal. It is plain that he has not done so speci­
fically. The argument of Mr. Manekshah was that the intro­
duction of the Code in its entirety, plus the language of article 
21 of the Order, should lead this Court to hold that the person 
under Her Majesty’s jurisdiction at Zanzibar has the same right 
to apply for revision as the subject in any district of this Presi­
dency, and by necessary implication that the Secretary of State 
has recognized the revisionary jurisdiction of this Court, I

m  t h e  INDIAN LAW REPORTS. [VOL. X X .

(1) 8 Bom. H. C, Eep., 59, 0. C. J. (3) 6 Beu. L, E,, ISO,
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would point out that wHeii the Secretary of State makes an.es- 
caption of ’ part of a Code applied as law to the settlement, his . K h o ja

practice appears to be to .use specific language as in article 8 fb) ShiVjj;
dealing with the Bombay Civil Courts Act, 1869^ article 32 (h) 
excluding this Courtis jurisdiction where Zanzibar subjects are 
concerned; and the Order in Oouncilj dated the 17th July, 1893, 
excluding Chapter-33 .of the Criminal Procedure Code froin the 
law applied by article 8 of the Order in Council of 1884'.

I a'lniit the force of the considerations that in 'article 9 deal­
ing with the Code of Criminal Procedure the expression is that 
this Court shall be deemed to be .the High Court/^ whereas in 
article 21 dealing with civil matters  ̂ it is that this Court “  shall . 
be deemed ’to be the highest Civil Court of appeal for the dis­
trict/^ but I think the last expression must be considered with 
article7 ; clause 3. I  do not think article 7, clause 3, intends 
to exclude the' Privy Council.* I admit also .the force of the 
argument that i£ the. Secretary of Sta.te had meant to confer'on 
this Coarb power o£ revision in civil matters he might easily have 
used specific language. But„ I  think that having 'introduced a 
personal law, to take effect as if Zanzibar were a district under 
Bombay, and making the local Court- into a District Court by 
article* 21, he may have considered that the subject or other 
person t6 whom the Order in Council applies by article 6 would 
.by force of the Code and the Order have a right to come to this 
Court for the relief contemplated by article 21. The extension 
of certain substantive laws and laws of procedure *to a class of 
persons by the Foreign Jurisdiction Acts of the Indian’ Le­
gislature is noted in the judgment of Sargent, C. in. Queen- 
Empress Y. IF,. D. Bdmirds j and the Secretary of State is of ■ 
course aware of the high confcrolling powers this Court possesses 
noticed in that case by Scott, J. I  do not think the Order in ;
Council of 1884 shows an intention* merely to confer a right 
under section 622.̂  and theii,render that right futile by refraining 
to appoint a tribunal where the relief can be obtained. Thus 
the argument against clutching a jurisdiction used by the couh- ■ 
sel in lu ro the Judges o f  the Supreme Pourt o f  jBomha'i/̂ ŷ doeB

. . 9Bom,, 333, at340, ’ (3) 1 Kna^p,, U
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not • apply in tli6 absence of any other tribunal to 'whicli the per­
son aa’o'rieveci can 0*0 for redress. I think, then, that .the. mtfsimo o o ^

esthoni judicis cmpUmie jiiHsdhtiomm^’ is applicable in this 
matter. .. *

T aeeah, J .:— In my opinion the High Court has no juris­
diction in the matter. By section -1 of Statutes 29- and 30 
Viet., c. ,87-̂  repealed by and re-enacted in Statutes 53 and 51 
Viet., c. 37, Her Majesty by Order in Council is empowered 
to confer on rtny Court in any of her possessions (out of the 
United Kingdom) any jurisdiction, civil or criminal, original 
or appellate, which Her Majesty in Council might lawfully by. 
any such order confer on any Court in any country or place out 
of her dominions within* which' Her Majesty has* power or juris­
diction, subject to such provisions and regulations as to Her 
Majesty may seem fit. This'section enables Her Majesty to con­
fer up6n the High Court of Eomlky such jurisdiction.over Zan­
zibar Courts as Her Majesty may think expedient. Over her 
subjects and others in Zanzibar, Her Majesty has jurisdiction by 
reason of other powers and. authorities comprised in or conferred 
.by various treaties and statutes to which it is unnecessary to .refer. 
They are all recognised ” and legalised by Statutes 29 and 30 
Yict., c. 87.

The question which we have to determine is notj I think, what 
law or prooadare Her Majesty has by her Order in Council of 
the 29th November, 18S4, introduced, into Zanzibar, ,but what 
jurisdiction, by virtue of the above. quoted section  ̂ she has con­
ferred on the High Court,' Part II of the Order defines the 
persons in Zanzibar to whom it applies, and Part III points out 
the general laws, and principles which- ITer Majesty’s Courts in.. 
Zanzibar are to apply in cases, civil .or criminal̂ , coming before 
them, and determines the practice and procedare by which they 
are to-govern themselves. Part IV deals with criminal matters. 
P-art V deals with civil matters/^ and in it article 21 provides 
that, subject to the other provisions of the Order, 'the Code of 
Civil ProG.eilure/il Hhe Bombay Civil Courts’ A ct/'l869 /H h e  
Indian Succession Act^ and the other enactments relating ‘t.o 
the administration of Civil .Justice * *  for the time being

THE IHDIAH LAW REPORTS. . [VOL. XX



applicable to Zanzibar alvall have eileut as if Zanzibar were a . 8̂93. 
zilla "or district in tlic Prc.sidency o f  Bombajj the' Consul K h o ja

General shall bo de.emed to be the District Judge of the District ■
and his Court the District Court or Principal Civil Court of . HisiuM

. ■ . . • G xJLA M.
Original Jurisdiction in the District. The High- Court or 
Bombay shall be deemed to be the. Highest Civil Court of 
appeal for the District and the Court authori-zed to hear appeals 
from the decision of the District Court/^. Pausing there, it cari- 
notj 11»hink, be doubted that the High Court of Bombay while it 
is directly authorized to hear, appeals from Zanzibar Courts is > 
not directly authorized to act as a Court of Revision over such.

' Courts, The latter authority, if it is conferred upon, the Higli •
Court; can only be impliedly conferred on -it by reason of *tlie pro* 
vision that the Code of Civil Procedure and the other enactments 
relating to the administration of Civil Justice shall have effect 
as if Zanzibar were a zilla or district in the Presidency of Bombay.

The question, therefore  ̂ narrows itself to this Does this pro­
vision constitute the Civil Courts in. Zanzibar Civil Courts of. 
the ^Presidency of Bombay within the meaning of clause “15 of 
the Letters Patent of the High Court, or does it merely for juris­
dictional p'urposes assimilate the Zanzibar area to the area of a 
Bombay district in order that.the application of the Procedure.
Acts to it may be exactly defiiled. In the former view the effect 
of the provision would, I  apprehend, be to confer upon the Sigir

■ Court the*power contained in section 622 of the ^Civil Proce- ‘ 
dure Code, inasmuch as it is by the combined effect of the Letters 
Patent; clause 15, and the Civil Procedure Code that this power

• is conferred up oil the High Court over the Civil * Courts in the
■ Bombay Presidency; The latter view is, however, in m’y opinion, 
the correct onê  The language employed appears to be* apt to 
express it, while it is cumbrous and inapt language to employ to. 
effect the former purpose. If it were intended to place the Zanzibar 
Courts in the same relation to the Bombay .High Court as are 
the Courts in the Bombay Presidency, I think that it would- 
have been done directly and not by such circuitous language a s "  
is contained in the 21st article. I  am, therefore, of opinion that 
tire High Court is not by implication made a Cotirt of Revision ' 
over the Courts of Zanzibar. - -

•tOL. XX .] BOMBAY. SERIES.. 485̂
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I am fortified in tliis conplusion' lby finding tliat tliere are 
elaborate provisions contained in.tlie Order for preparing and 
sendiug'an appeal record to tlie/Higli Court (articles 27 to 30) 
and'none for sending up papers under ̂ section 622« Tlie'inten: 
tion is tliat original papers are not to be transmitted to Bombay, 
except in exceptional cases, I am fnrblier fortified’ in it by a 
comparison o£ the language of article 9 ‘ relating to criminal 
jurisdiction with that of article 21, and I think that if it had- 
been intended to make the High Court a Court of Revision- over 
the Zanzibar Courts, it would have been done by direct lauguage 
and not left to be gathered by doubtful implication. liastly^ the 
jurisdiction of the High Court over the class of suits referred 

. to in article 32 is necessarily restricted by express .words, as 
otherwise it would have under article 21 an appellate jurisdic­
tion in respect of such suits/while it is not necessary to except 
the application of the provisions of section 622 of. the Code from 
the Order as they relate to powers of the High Court which are 
not exerciseable in Zanzibar unless extended to it.

Rule disoharged.

■1895. 
April X,

APPELLATE 'CIVIL,

Befoi'e /Sir Charles Sargent, Kt., Ghief J'icstioe,cmd Mr. Justice 2Parsons•

K RISH N A'SHET bin GANSHET SH ETYE (orkiinal Deerndant N o. 2), 
A ppbllais't, D. HAE.I V A L J IB H A 'T Y E  tradinG'In the nameou K H E M J I  
L A D H A 'B E A IB H A 'T Y E  (oeiginal P laintiff), E espondent. •

NegotiaUe Jiistnm}ents Aci (XXVIof  1881), 30, 03 and IQG—JJmull-^Local
'lisage’-H-umU ch'cmi hj a munauer of IHndn famify~LiahUUf/~-Noit<;/: if dishonour 
io the dream' neccsmry,

Tlic Negotiable lustniuionts Act (X X V I oi; -ISSl), in tliu absicneo o !  lociil iwnyc 
to tlio contrary, applies to h m cU s,

‘A mc'm^er of a Hindu family whom it is sought to make liable by a Biiit on a 
h u n d i drawn by thu manager of the family Is entitled t(j urye tliafc no notice, of 
djshonour had been given, to the uiauag«.a' (drawer) so aa to make the latter litil.Uî  under 
EcctlotL 30 of thc’Negotiablu iustruments Act. (X X V I of 1881),

Second appeal from the decision of Edo Bahadur Kashinatli 
Maratlie, First Class Subordinate Judge of Ratnugiri with

'fc'ecoiicl ApiJeal Noi i;»U4 ol‘ i893.


