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Before Sir Charles Sargent, Kt., Chicf Justice, M. Justice Bayley, Mr. Justice
Jaydine, Mr, Justice Pursons and M. Juslice Forran.

KHOJA» SHIVJL SOMII, Arericant, v» HA'SHAM GULA'M
BUSISEN TEJPAR, OrroNext.t

Zanzibar~Jurisdiction of High Cowrt ever Consular Cowrt of Zanzibur—High
Court  at Bombay—Power of revision— A ppecd—dJurisdiction—Civil Proceduse
Code (Aet XTT of 1883), See, 622—Zanzibar Order in Cowncil, 1884, Arts. 7,
s, 9, 21, 27, 30.+

The High Courb at Bombay has no power of revision over eivil cases tried by the
Consular Court at Zanzibar, though it is authorized to hear appeals from the decisions
of that Court as a Distriet Court by the Zanzibar Order in Council of 1584,

A power of revision is not an incident of appellate powers, but on the conbrary can
only be exercised where there is no appeal, and had it been intended to give such powers
to the High Court at Bombay, it would necessarily have been expressly provided for.

Per J ARDINE, J, (dissenting) :—Underany  cumstances the Consular Court ab Zan-
zibar is bound to obey a writ issued by the High Court for certifying the papers of a
civil case, Under sections 9 and 10 of the Bowmbay Civil Courts’ Act (X1IV of 1869)
taken with article 21 of the Zanzibar Order in Council of 1584 and section 622 of the

Civil Procedure Code (Act XIV of 1882), the High Court is competent to cxercise
revisionary jmisdiction in civil matters tried by the Consular Court at Zanzibar,

APPLICATION under the extraordinary jurisdictior of the High
Court (section 632 of the Civil Procedure Code, Act XIV of
1882) against an order passed by H. W. de Sauzmarez, Her
Majesty’s Consul-General at Zanzibar.

# Applieation No, 234 of 1894 under the extraordinary jurisdiction,

T See the Bomday Government Guzette, 30th April 1885, Part I, page 537,

(1) Section 21, ~~Subjeet ta the other provisions of this Order, ¢ the Code of Civil Proce-
dure;” ‘the Bambay Civil Courts Act, 1869,” ¢ the Indian Suceession Act® and the
other ennctments relating to the administration of civil justice and bankraptey for the
time being applizable to Zanzibar, sha ve effeet as if Zanzibdr were a zilla or distriet
in the Presidency of Bombay. The Consul General shall be deemed to be the Districs
Judge of the district and his Conrt the Distriet Court or Prineipal Civil Court of Ori-
ginal Juisdietion in the district. The High Court of Bombay shall be deewmed to be

- the highest Civil Court of Appeal for the district and the Court authorised to hear

appeals from the decisions of the District Court ; and the powers hoth of the Governor-
Greneral in Couneil and the Loeal Government under those enseuents shal be exer-
ciseable by the Sceretary of State or with his previous or subsequent assent by the
Governor-General of India in Couneil.
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One Fatmdbai died in the year 1872-72, leaving a will dispos-
ing of her property and appointing executors. The will was duly
proved by the executors and the estate administered, and a
release was passed by the petitioner to the executors.

The petitioner was the nephew of Fatmdbdi’s deceased hus-
band, Alleging that he had ascertained that much more pro-
perty had come into the hands of the execcutors than had been
disposed of by the will he applied to the Consular Court at Zanzi-
bar for an order directing the executors to file an inventory of
the estate and an account of their administration. The Judge of
the Consular Court issued a rule nisi ealling on the executors to
show cause why they should not file an inventory or an account.
The executors having appeared and showed cause, the Judge
discharged the rule and made the following order:-—*No order.
This application should never have been wade at this late date.
1 do not think in view of the release this man has any right, but
he is, in view of all the circumstunces, out of all reasonable time.”

On 21st December, 1894, the applicant obtained a rule from the

High Court of Bombay in its extraordinury jurisdietion to set
aside the order of the Judge.
_ The Judge on receipt of the notices coutaining the rule nisi
served them on the executors, and certified the service to the High
Court, but declined to send up the record of the ecase on the
ground that, under article 21 of the Zanzibar Order in Council of
1884, the High Court of Bombay had only an appellate and not
2 revisional jurisdiction over the Consular Court at Zanzibax.

Ménelshak J. Taleyarkhdan appeared for the applicant in support
of the rule nisc :—Article 8, sub-clause (b), of the Zanzibar Qrder
in Council makes the Civil Procedure Code applicable to Zanzibar,
which isput on the same footing as a district 1 the Bombay
Presidency.

[Sareeyt, C.J.:—So far as civil matters are concerned, the

expression used in article 21 of the Zanzibar Order is that the
High Court of Bombay shall be deemed to be * the highest Civil

‘Court of appeal,” but with respect to eriminal matters the ex~

pression used in article 9 is that the High Court of Bombay shall
be “deemed to be the High Court.” The difference in the
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langnage seems to show that in civil matters the High Court is
not invested with revisional jurisdiction.]

The High Court is not given any power of interference under
the Mémlatddrs’ Act (Bombay Act ITT of 1878), and yet the High
Court has been interfering under its revisional jurisdiction with
orders passed under that Act. By analogy the High Court can,
under its extraordinary jurisdiction, review the order passed by
the Consular Court at Zanzibar. '

Saraext, C. J .:—We are of opinion that this Cowrt has no
power of revision over cases tried by the Consular Court at
Zanzibar. This High Court derives its jurisdiction over the

administratiou of civil justice in the Courts of Zanzibar created

by the Order in Council of 23th November 1884, by article 21
of that Order?. That section provides ¢ that the Code of Civil
Procedure shall have effect as if Zanzibar were a zilla or district
in the Presidency of Bombay. The Consul General shall be
deemed to be the District Judge of the district, and his Court the
Distriet Court ov Principal Civil Court of Original Jurisdiction in
the district. The High Court of Bombay shall be deenied to be the
highest. Civil Court of Appeal for the district and the Court
anthorised to hear appeals from the decisions of the District
Court.”” This Court is, therefore, by the above provision, created
an appellate Court to hear appeals. But no such power of revi-
sion is given to it as belongs to the High Court over the (ourts
of the Presidency, and which, it is to be remarked, this Court
possesses as a High Court by the express terms of scetion 622
of Civil Procedure Code, and not by virtue of its being a Court
of appeal. A power of revision is not aun incident of appellate
powers, but on the contrary can only be exercised where there is
no appeal, and had it been intended to give such power to this
Court it would necessarily have been expressly provided for.
This view derives confirmation from the difference of language
used in article 9 relating to eriminal matters, where it is provid-
ed that the High Court of Bomba,y shall be deemed to be the
“H](rh Court” and not merely an appellate Court for the pur-
pose of applying the Code of Criminal Proceduré and also frowx .

() See note (1) ante, p. 480,
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the provision of articles 27 to' 30 with regard to making up the
‘record to be sent to this Court which is confined to. the case in
which a memo. of appeal has been presented.-

It was contended in argument that by sub-clause (b) of article
8 of the Order of Council the Civil Procedure Code of 1882 is
made applicable to Zanzibar, and that all its provisions can be
called in aid by the persons to whom by article 6 the Owvder is
made applicable, but article 8 deals with the jurisdiction and
procedure of the Courts in Zanzibar, and for such purposes no
doubt the appropriate provisions of the Civil Procedure Code
are to be applied, and can thus as constituting “provisions of
the Order in Courecil ” be properly invoked as provided for by
article 7. For these reasons we think that the rule should be
discharged. o

BAYLEY and Pagsons, JJ., concurred.

Jarping, J.:—Although I have the nnsfortune to differ from
the rest of the Bench, and, therefore, have doubts, I am not pre-
pared to hold that the learned Judge who issued the writ acted
without jurisdiction ; and under any circumstances I think it was
the doty of the Consular Judge to obey the writ as section 10
of Act XTIV of 1869 expressly requires. The omission doubtless
oceurred from his overlooking that enactment.

The Foreign Jurisdiction Acts 6 and 7 Viet., c. 94, 41 and

42 Vict., ¢. 97, and 53 and 54 Viet., c. 37, are intended for
the government of persovns‘; and to this end Courts and pro-
cedure are provided. The Zanzibar Order in Council of 1884,
made under one of the earlier Acts, expressly applies to Bri-
tish subjects in Zanzibar, among others by articlé 6. By arti-
cle 8, clause (4), certain laws, including the Tndian Pénal Code
(XLV of 1860), are made applicable to Zanzibar ; and  thus,
in my opinion, unpose duties and confer rights on the persons

to whom the Order in Council applies. This introduction of a
system of personal ]aw is more direct than that introduction of:

law by effect of chmbexs ereating Courts which has beexn- con- -
sidered by some authontles as. the means Whereby Enorhnh la.wv :

was 1nb10duced into British India—Naordi v. Rogeyr 8‘1‘ . Amoug

" @ 4 Bom, H., . Rep. 1.
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these laws is the Bombay Civil Courts Act, 1869 (some parts
being excepted), section 10 of which taken with article 21 of
the Order in Counecil requires the Judge at Zanzibar to obey all
writs, orders or processes issued to him by the High Court, and
to furnish such reports and returns and copies as may be calleG -

or by this Court. This and the requirement of section 9, that
the Judge shall refer matters here where a rule ought to be
made, go a certain way in conferring superintendence on thié
Court even without our jurisdiction of appeal. See Pirblas v,
B. B. § C. I Railway Co. ¥ and i the matter of John Thomson®,
Among other laws the Code of Civil Procedure (Act XIV of 1882)
has been extended in its entirety, subject, however, to the other
provisions of the Order and to treaties. Awong other provi-
sions of the Order are the directing and modifying powers
retained by the Secretary of State, e.g., article 8, clause (). A
later Order in Council, dated the 16th May, 1893, makes substi-
tutions and amendments of the Code of Civil Proceduree effect-
uated by the Governor General of India in Councilin a legislative
capacity thke effect without special order of the Seeretary of

State.

It vesults, then, that section 622 of the Code of Civil Pro-
cedure is in force under the Order in Council, and neither the
Code nor the Bombay Civil Courts Act, 1869, indicate any other
tribunal but the High Court -of Judicature at Bombay as com-
petent to exercisé the revisionary jurisdiction which section 622
contemplates. The words of section 622 imply that the Court
subject to revision is one from which appeals lie. Under article
8, clause (d), ii, the Secretary of State hLas power to appoint &
revisional tribunal, It is plain that he has not donc so speci-
fically. The argument of Mr. Mdnekshah was that the intros
duction of the Code in its entirvety, plus the language of artielé
21 of the Order, should lead this Court to hold that the person
under Her Majesty’s jurisdiction at Zanzibar has the same right
to apply for revision as the subject in any district of fhis Presi-
dency, and by necessary implication that the Secretary of State
has vecognized the revisionary jurisdiction of this Court, I

-

1 8 Bowm, H. C, Rep,, 59, 0. C, J, (@) 6 Ben, L, B, 180,
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would point out that when the ”Secr‘eta.ry of State malkes an ex«
ception of ‘part of a Code applied as law to the settlement, his
practice appears to be to use specific language as in article 8 (b)
dealing with the Bombay Civil Courts Act, 1869, article 32 (3)
excluding this Court’s jurisdiction where Zanzibar subjects are
concerned, and the Order in Council, dated the 17th July, 1893,
excluding Chapter 33 of the Criminal Procedare Code from the
law applied by article 8 of the Order in Council of 1384,

I mh‘nit the forea of the considerations that in-article 9 deal-
ing with the Code of Criminal Procedure the expression is that
this Court « shall be decmed to hethe High Court,’” whereas in

article 21 dealing with civil matters, it is that this Comrt ““shall .

be deemed ‘to be the highest Civil Court of appeal for the dis-
trict,” but I think the last expression must be considered with
article 7, clause 3. T do not think article 7, clause 3, intends
to exclude the Privy Council.” T admit also the forqe of the

argument that if the Secretary of State had meant to conferon

this Court power of revision in civil matters he might easily have
used specific language. Butb. I think that having ‘introduced a
personal law, to take effect as if Zanzibar were _a distriet under
Bombay, and making the local Court into a District Court by
article 21, he may have considered that the subject or other
person o ‘whom the Order in Council applies by article 6 would
by force of the Code and the Order have a right to came to this
Court for the relief contemplated by article 21. The extension

of certain substantive laws and laws of procedure “to a class of

persons by the Foreign Tuvisdiction Acts of the Inchem Le-
gislabure ‘is noted in the judgment of Sargent, C.J., in Queen-

Empress v. W, D. Blwards @ ; and the Secretary of Staﬁe isof -

course aware of the high controlling powers this Court possesses

noticed in that case by Scott, J. I do not think the Order i in.

Council of 1884 shows an intention” mercly to confer a right
under section 622, and then render that right futile by refraining
to appoint a tribunal where the relicf can be obtained. Thus

the argument against clutching a jurisdiction used by the ¢oun- -
selin In vo the Judges of the Supreme Court of _Bomba,y¢“) does

(1) LT, R,, 0 Bom,, 333, ot 340, " "® 1Enapp, 1,
B 136—4
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not- apply in the absence of any other tribunal to which the per-
son aggrieved can go for vedress. I think, then, that the mexim
“ost boni judicis amplzmwzuudmz‘wmem 7 s apphcable in thl%
mattel :

FAPPAN J,:—In my opinion the High Coulb has no JLlllS-
diction in the matter. By section -1 of Statutes 20-and 3
Viet, c. 87, repealed by and re-enacted in Statubes 53 and 54
Vict., ¢. 3’7 Hor Majesty hy Ovder in Council is empowered
to confer on dny Court in any of her- possessions (out of the
United Kingdom) any jurisdiction, civil or criminal, original
or appellate, which Her Majesty in Council might lawiully by.
any such order confer on any Courbin any country or place out
of her dominions within. which Her Majesty has™ power or juris-
diction, subject to such provisions and regulations as to Her
Majesty may seem fit, This section enables Her Majesty to con-
fer upon the High Court of Bombay such jurisdiction over Zan-
zibar Courts ag ITer Majesty may think expedient. Over her
subjects and obhers in Zanzibar, Her Majesty has jurisdiction by
reason of other powers and. aubhorities eompused in or conferred
by various treaties and statutes to which i is unnecessary to refer.

They are all récognized and legalised by Statutes 29 and 30
Viet., e. 87. '

The question which we have tu determine is not, I think, what
law or procedure Her Majosty has by her Order in  Couneil of
the 20th November, 1884, introduced  into Zanzibar, bub what
juvisdiction, by virtuc of the above quoted section, she has con-
ferred on the High Court.” Part II of the Order defines the
persons in Zanzibar to whom it applics, and Part IIT points out
the general laws and principles which- Her Majesty's Coutts in.
Zanzibar ave to apply in ecases, civil or criminal, coming before
them, and determines the practice and procedure by which they
are to.govern themselves. Part IV deals with eriminal matters,
Part V deals with “ civil matbers,” and in it article 21 provides

 that, subject to the other provisions of the Order, “¢the Code of

Civil Procedure,'§ ‘the Bombay Civil Courts' Act,”1869, ¢ the

Indian Succession Act’ and the other enactments relating 4o

the adminigtration of Civil Justice * % % for the time being
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applicable to Zanzibar shall have cllect asif Zanzibar were a
zilla sor "district in the Presidency of Bombay, the Consul
CGleneral shall be deemed to be the District Judge of the District
and "his Court the District Court or Prineipal Civil Court of
Original J urisdiction in ghe District. The High Court of
Bombay shall be deemed to be the. Highest Civil Court of
appeal for the District and the Court authorized to hear appeals
from the decision of the District Court.” Pausing there, it can-
ugt, I think, be doubted that the High Court of Bombay while it

is directly authorized to hear. appeals from Zanzibar Courts is -

not directly authorized to act as a Court of Revision over such

" Courts. The latter authority, if it is conferred upon the High -

Court, can only be impliedly conferréd on it by reason of the pro~
vision that the Code of Civil Procedure and the other enactments
relating to the administration of Civil Justice shall have effect

as if Zanzibar were a zilla or district in the Presidency of Bombay.

The question, therefore, narrows itself to this : —Does this pro-

vision comstitute the Civil Courtsin Zanzibar Civil Courts of.

the “Presidency of Bombay within the meaning of clause-15 of
the Letters Patent of the High Court, or does it merely for juris-

dictional purposes assimilate the Zanzibar avea to the aveaof a

Bombay district in order that.the application of the Procedure.
Acts to 1f may be exactly defiied. In theformer view the effect
of the provision would, I apprebend, be to confer upon the High

‘Court therpower contained in section 622 of the Civil Proce-"
dure Code, inasmuch as it is by thé combined effect of the Letters’

Patent, clause 15, and the Civil Procedure Code that this power
is conferred upon the High Ceurt over the Civil *Courts in the
" Bombay Presidency: The latter view is, however, in my opinion,

the correct one, The language employed appears to be-apb to

express it, while it is cumbyous and inapt language to employ to.
effect the former purpose. Ifit were intended to place the Zanzibar

Couxts in the same relation to the Bombay High Court as are

the Courts in the Bombay Presidency, I think that it would- -
have been done directly and not by such circuitous fan’guage as’™’
is contained in the 21st article. I am, therefore, of opinion that
‘the High Court is not by implicapion made a Court of Revision -

over the Courts of Zanzibar,
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I am fortified in tlns conclumon by finding that there are
claborate provisions contained in. the Order for preparing and
sending an appeal record to the High Court (articles 27 to 80)
and none for sending up papers under scetion 622, The-inten-
tion is that original papers are nob to be transmitted to Bumbay
excepb in exeeptional cases, I am further forfified in it by a

comparison of the language of ‘wrticle 9 relating 0 criminal
jurisdietion with that of ar ticle 21, and I think that if it had
been intended to make the High Court a Court of Revision over
the Zanzibar Courts, it would have been done by direct language
and not left to be gathered by doubtful implication. Tiastly, the
jurisdiction of the High Court over the class of suits referved

‘to in article 32 is necessarily restricted by express words, as

otherwise it would have under article 21 an appellate jurisdic-
tion in respect of such suits, while it is not necessary to except
the application of the provisions of section 622 of. the Code from
the Order as they relate to powers of the High Court which are
not exerciseable in Zanzibar unless extended to it. . B
Rule discharged.

a
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) ‘Bgfdre 8er Charles Sargent, Kt., Cliief Justice, and My. Justice .PCH_‘.S’ui‘bb‘-_
KRISHNA'SHET sry GANSHET SHETYE (onicINaL Dursnpant No. 2),

Arperrany,v. HART VALJIBHA'TYE TrapINé 1 Tur ¥AME oF KHEMJIT

LADHA'BHAT BHA'TYE (ORIGINAL PLAINTITE), RESPONDERT. ¥ - .
Negotiakle Instruments Aet (XX VIof 1881), Secs, 30, 93 wnd 106—Hundi ~Local

wsa et 'euzfli drawn by amarager of Hindu fonily—Liabilily— Notice of dishoiour

Io the drwwer neeessary., '

The Negotiable Instruments Act (XXVI of -1881), in the absence of local usage
{0 tho contrary, applies to hundis,

‘A member of a Hinda Tamily whom it is sought to make lisble by a suit on &
fatndi drawn by the manager of the family is entitled to urge that wo uotice. of
dishonour had been given fo the manager (drawer) so as o make the labber Table under

-scetion 30 of the'Negotible fustruments Act. (XXVT of 1881),

Seconp appeal from the deécision of Réo Bahédur Kcushu)ath
B. Mdrathe, First Class Subordinale J udno of Ra.tnwm Wlth

*Becond Appeal No, 504 of 1893,



