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APPELLATE CIVIL.

B”ore ChiefJustice Farran mid Mr. Justice Panons*

MIE ALI MAIHOMED PA'TEL Liquidator op tee Dhuiia Manujtao-
TURINCi Company, Limiteb (oeiginal Applica~tt), v. BIHA'RILA'L
SUKLA.L (original OrpoNENi), Kespondent/

Company— Winding lip—Suit against maiicKjer of company—Compani/ not a
party to the suit—Attachment hejore judgment oj conipany's property—JRemetly o f
liguidator— Appeal-Civil Procedure Code (Act X IV of 19i82), Secs. 283, 483,
484-, 485, 487-588 and m —Indian Companies™ Aot ( VI 0 1S82J, See. 177.

The Dhiilia Manufacturing Company, Limited, carried on business at Dliuliii and had
its registered office at Bombay. One Ahmad Mahomed was the manager at Dhuiia, and
he had authority to borrow money and draw hundia on behalf of the company. In
August, 1894, the directors opened negotiations for the sale of the company’s factory to
one Hiji Uracr, and in September, 1894, while the negotiations were pending, a spe-
cial resolution was passed to wind up the company voluntarily. The resolution was
confirmed in Ocfcobor, 1894, and Mir Ali Patol was appointed liquidntor under sec-
tion 177 o”ihe Indian Companies’ Act (VM of 188S). In December, 1804, tho liqui-
dator agreed to soil tho factory to Hdji Timer for the said sum of Es. 38,000. Under
the agreement Hilji Umor was to enter into possession of the factory, but the
company was to have alien upon it until the completion of the purchase which was to
take i>lace in May, 1895. A month before tho dato fixed for the completion of tho
sale one BihjlriMI filed a suit in tho Court of the First Class Subordinate Judge of
Dhuiia against Ahmad Mahomed, the manager of the company, in his individual
capacity and as manager of the company. His claim was professedly against tho com-
pany, but he did not make tho company, which was then in liquidation, a party to tho
suit. Subsequently Bihdrilill applied for and obtained an order for attacbmcnt boforo
judgment of tho company’s factory at Dhuiia. ISIo notice of tho application or of tho
order made on it was given to the liquidator. Ho at once applied to tlie Court to raise
tho attachment, contending that the Court had no power to attach the proi)ei*ty of
tliij company which was not a party to the suit. The Court made the company a
jlarty and dismissed the liquidator’'s application, confirming its provioiia order for
attachment. Tlie liquidator appealed to tho High Court.

Held”™ that the order of attachment should bo reversed. The intended sale by tho
liquidator, which was the solo reason for malting the order, was not with intent to
obstruct any decree that the plaintiff (Bihilriliil) might obtain against the company,
but was being effected by tho liquidator in the course of his duty and in pursuance of
a contract entered into long before tho suit was instituted. The plaintifll’H claim, if
established, would bo satisfied pari passu with tho other debts of the couipnny, Tho
plahitiffi was not entitled to security for Ids claim in J)refei’ence to tho other croditors.

It was contended that no appeal lay against tho order of tho Subordinato Judge,
and that the liquidator’s solo remedy was by suit under sections 283 and 487 of tho
Civil Procedure Code (Aot X 1V of. 1882).

* Appeal No, 82 of 189S from order,
B1898-8
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1895* Jhhit that tho company liaving beou niado a party to tho suit, tlio order of

AlIR An attachment was made imddr soctiou 485 of the Civil Procoduro Oodo and consec|uoiitly

V* luidor section TiSB an appoal lay from that order. I f the comiiauy had not hcen naado
Biha

N party, the Higli Court would Imvc sot aside tho order of attachment under section 022

of the Code, ns in thnt case tho Subordinate Judp;o would have had lio juriscHction to
make it..

A ppeat I'roiii an order passed by Rao Babdclnr chimitidi
Mdnekldlj, First ClasH Svil»)r(Jinatc Judge of Dhulia.

I'no Dlinlia J\raiini'nefcuriiig);] Company, Limited, wliich waw
w;istinf<d nndor the Indian Companies’ Act (VI ot 1S82) had a
potton ginninj™ lfactov}' at Dhnlia and its registered oflico at Bomc
bay. 'TTJio manai-'cr of tlio eompanj" at Dhulia was one Ahniiad
Mnbanuid, wlio liad 1ull anthfirity to borrow money and draw
fuonHs and to do all necessary acts on behalt”of tho company.

In Aiigust, 189'i', the directors tf the coinpany opened negol;ia-
tionsi'or tho sale oi; tho company’s factory at Dhulia to onelj[dji
Umer for lls. 38,000, and on tho 7tli Sopt<nnber, 1894, ;jvhile the
iiGgotiations vpero ponding, a spccial resolution was passed to
wind up tho company voluntarily. The resolution was confiinjied
on iiietrth October, }S04i, and in pursuance of it, Mir Ali M, Pjltel
was' appointcd liquidator under section 177 of the Indian Cbtn-
pnnios” Act Y1 of 1882. |

On the 12th Noveinber, 1S94, tlio liquidator entered intoj an
agreement with llaji Timor to sell him the factory for the agreed
sum of lls. 38,000. Under the iigreement ITaji Unier was tp lie
put in possessioQ of tho factory, but tho company was to have a

lion upon it till the 1st May, 1895, ou which date tlio pure' Ia’\s

was to be eompleted. \

In January, 1895, Ahmad Mahomed, the manager, drew hu idis
for Rs. 10,000 in favour of Biharildl SukUI, tho opponent, ’rhese
hundis were dishonoured and thereupon Bihitrildl filed asuit ill the
early part of April, 1895, against Ahmad Mahomed in bis own
capacity and as manager of the company to recover Rs. 10,552-8-0.
His claim professedly was against the company, but lie did not

make the company, wduch was then in liquidation, a party > tho
suit. '

On the dth April, although the company was not a party to
the suit, the Subordinate Judge on the application of Bihdril”l
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made an order under section 485 of tlie Civil Procedure Code (Act
X1V of 1882) attaching before judgment the factory of the com-
pany, and the company was prohibited from alienating the factory.
Whether or not a notice of the plaintiffs application or of the
order made on it was given to the liquidator, was not clear from
the record of the case.

The liquidator on the same day applied to the Subordinate
Judge to raise the attachment™ contending that the Court had no
power to attach the property of the company, which was not a
party to the suit. On the 8th July the Subordinate Judge made
the company a x"arty to the suit, and disallowing the liquidator's
objections confirmed his previous order of the Cth April for the
attachment of the property. In his judgment the Subordinate
Judge treated the company as having been a party throughout.

The jj.quidator appealed against this order, refusing to raise
the attachment.

Russell with Vishnu K. Bhatdvdekar, for the appellant (liqui-
dator) :—The order for attachment was wrong on three grounds.
First, the company having gone into voluntary liquidation, no
order aflecting it could be passed without the leave of the Court-—
section 212 of the Indian Companies’ Act (V1 of 1882). The
proper Court to apply to in the present case was the High Court,
because the company’s registered office is at Bombay; see sech
tion 130 of the Act. Section 163 of the English Companies’ Act
is similar to section 212 of the Indian Companies™ Act. See also
Buckley on the Companies’ Act™ (6th Ed.), p. S96; In re Thurso
New Gas Com.™any”™™; Westhnry v. Twicjg and Co., Limited

Secondly, under section 484jof the Civil Procedure Code (Act
X1V of 1882), the company ought to havo been called upon to
furniah security before the order for attachment was made, and
that not having been done the order is illegal.

Thirdly, the agreement made by the liquidator for tho sale of
the company's property having been made before the suit wW
filed, tho interest in the property had passed to tho intAJjoding
purchaser. Tho liquidator should, therefore, be allowa;cl to com-

plete the sale. He will have to account for the -proceeds of the

sale.
(D.42 Cli, Div., 486. @ (KS92) 1Q* B, 77.
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18SsS. Branson with Trimbak It. Kotval, for the respondent (plaint-
Mik Ali iff) :— Our claim is a just one and wo shall not be able to reap
M

limImuih. the benefit of oar docreo if tlio attaclniient is removed and. tlie
sale completed.

rAEEAN, 0. 3.:— The lignidatoi’ will have tlio proceeds of the

sale in his handsj and you can proceed against him. He is a
responsible oiFicer.’

On the merits we contend that the attachment should not bo
removed. The liquidator should at least be asked to give security.

The Court passed the order for attachment under section 4-81
of the Code, and an order passed under that section is not appeal-
able under section 588. The liquidator can seek redress \indor
sections 283 and 487 of the Code by instituting a suit.

Russell, in reply :(— The order was passed under section 485"
and scction 588 of the Code gives an appeal against a»« order
passed under that section.

Fakgan, 0. J..— The proceedings in this matter have been so
very irregular that it is difficult to ascertain precisely in what
position the parties now stand. 1'he DImlia Manufacturing
Company, Limited™ was a company registered under tlic Indian
Companies” Act, 1882" whicli carried on business at Dhulia, Init
had its registered olRce at Bombay. In August, 1894, the directors
of the company had opened negotiations for the salo of the
company’s factory at Bhulia to one Htyi Umer for Es. B8;,000,
and while the negotiations were ponding” a special resolution was
passed in September” 1894~ to wind up the company voluntarily.
Tho resolution was confirmed on the 6th October, 1804, when-
Mir Ali M. Piltel was appointed its liquidator under scction 177
of the Act.

On the 12th December” 1894, he entered into a general agree-

ment with the purchaser to sell him the factory at Dhulia Ibr tho

jigreed sum of Es. 38,000. Under the agreement the |)urchasor

A0 enter into popsession of the factory, but tho company was

to liaKj™lien upon it until the completion of the purchase which
was to tafebi”*ce on the 1st May, 1895.

On or about 1st April, 1895, BihdriMl SukMIl commenced
B suit'in4he Court I'irst Class Subordinate Judge at DliuUa
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to recover a sum of Es. 10,552-8-0. He made one Alimad
Mahomed the defendant to the suit, professing to sue him in his
oiOTi, indivitlual capacity and as manager of the company. His
claim professedly was against the company, but lie did uot make
the company, -which was then, as we have saidj in liquidation, a
party to the suit.

A day or two after filing the suit the plaintiff applied under
section 483 of the Code to attach before judgment the company's
factory at Dhulia, and strange to say, the Subordinate Judge,
though the company was not a party to the suit, issued under
section 484 a notice to the defendants to show cause why they
should not be required to furnish security for the sum of
Rs. 11,000, or why, in default, the property specified in the
application should not be attached until further order, and condi-
tionallji attached the company”s factory until further order.

On the 6th April, under section 485, this rule was made
absolute, as the defendants did not furnish the ro(Juired security,
and the defendants were prohibited from alienating the factory
of the company. It docs not appear that notice of this applica-
tion or of the order made upon it was given to the liquidator of
the company, though under section 177 of tlie Companies’ Act
he was engaged in winding u]) its affairs and was charged with
the duty of distributing its assets.

On the same 6th April the liquidator of the company applied
to raise the attachment. The intending purchaser also made a
similar application, but with that we are not concerned here.
The application was argued before the Subordinate Judge, when
the strange anomaly of attaching the property of the company
in a suit to which the company was not a party was pointed out
to liiin. On the 8th of July the Subordinate Judge made the
company a party to the suit™® and disallowing tlie liquidator's
objections, confirmed his previous order for the attachment of
the property. In his judgment the Subordinate Judge treats the
company as having been a party throughout, though teelmically
it was not named as such in the heading of the suit. From
this order the company through its liquidator has appealed to
tliia Court.
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It is objected that no appeal lies, as the liquidator’'s remedy is
hy suit uiidcr sections 283 and 487 it ho i'eols liimself aggrie\"*ed
order. That no doubt would bo so if tlie company wk’o
not a party to the suit, but in tluit case the strange anomjkly
wliich we have pointed out would remain, tliat property adiiiit-
tedly the conipany”s, and not the projjcrty ol; the det'cndaiijta,
would liave been avowedly attached in a suit to which the couu
pany was not a party. It is clear that the Subordinate Jut go
would have no jurisdiction to make such an order, and we shoi 11
notj under these circumstances, huvo hesitated to sot aside the
order under section 022 of the Code. It must, however, }vo
tlitiik, bo taken that the order has now been made against the
company under acction 485, and the order is in that case appeal-
able under section 588.

The appeal must, we think, bo allowed. The sale wh”cli the
liquidator proposes to carry out, and which is tlie sole founda-
tion for the making of the attachment, is clearly not being
carried out with intent to obstruct or delay tlie execution of the
decree which may be passed against the company.” It is a hide
about to be completed by the liquidator in tlie course of AMis
duty in winding up the affairs of the company and in pursuajicc

of a contract of sale entered into long before the plaintiff's s™it
was instituted. j

The order is attempted to be supported by the Subordinate
Judge on the ground that the liquidator does not admit i)he
plaintills’ claim, and that, therefore, he will distribute ihe
company’s assets under section 177 without regard toit. Tlicre
is no ground for that supposition. 'Jhe liquidator will be ])ound
to satisfy the Dlaintifls’ claim, if lio establish it as a dcbt™ nari
jiassu with the other debts of the company as he is bound to do
under section 177, and there is no reason whatever in this ease
to suppose that he will not perform his duty. The lilaintiff’ is
not entitled to security for his claim in preference to the otjier
creditors of the company. It is unnecessary to consider the
otlier objection made to the order. It will be discharged w
Qfcjts 4

Orckr discharged ioith cotk



