
VOL. XXL BOMBAY SERIES. 2G7

fault with in respect of three matters  ̂ (C)̂  (E), (F), in which 
tjbe District Judge thought ho was guilty of gross negligence, 
■̂ he •period* of limitation to make good out of the general estate 
of a deceased trustee the loss occasioned by a breach of trust is 
three years from the trustee’s death. It is not alleged that Bfli 
Amrat has herself committed any fraud or waste. She was 
ready to assign over the securities and she applied to the District 
Court for the appointment of trustees. As against Amratbilij 
tberefore, the claim iu regard to outstandings and loss of in­
terest (E), (F) is not of the nature contemplated by section 10 
of the Limitation Act, namely, a claim to follow up sjDecific pro™ 
perty, and section 10, therefore, does not protect the present 
claim which is barred under article 98— SAd2mrjl 2{oioroji v.

] Sethu r . Suhramaiia^a'^'>} Chintamoni v.
The claim marked (0) [the silver censer] is of that nature, but 
it is of 1)00 trivial a character to require further notice.

We are, therefore, of opinion that both the objections urged 
by appellant’s counsel arc valid in law, and we uphold them 
accordingly. We amend the decree by limiting its relief to the 
two points covered by the sanction.

Decree amended.
(1) I. L. R„ 10 Bom., p. 243. {-i; I .  L . B., 11 Mad, p. 27-1.

(3) I. L. R„ 15 Cal„ p, 703.
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ilortgafje—ltujht o f  mortgagee to sell mortgaged ])roperli/~lU'i/ulatwii V  o /1 8 2 7 ~

Transfer o f  Fropertg A ct (IF  o f  J8S2), Sec. Covenant to pay rnterest-—
Separate suit to rcoovvT arrears o f  inlerest-^Civil Procedure Code (Aot X I V  o f  
1882), &c. 43.

The brcacli of covenant in a mortgage-bond to pay interest cacli year wliich 
coYCuaut iu uot coufiiicd to the fixed period of the mortgage and is distinct from and
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inilepciideiit of tlio claim of tlio itioi’tirascn in ivcovrv ilie iirincipal .sum, and the. pei*- 
fovin 'nec of which is soouvccl in a dill'crcnt immiici', gives vise to a distinct causc of 
action which can bo sued upon without suing 1‘ov the pviiudpal, ami a dccvoc obtaint^ 
on such bond for overdue intcro.st does nut, under section 'lo oi‘ the Civil Procedure 
Code (Act X IV  of 1SS2), bar a snbseiiuent suit to rcoover the principal and interest 
by sale of the mortgaged prop(!i‘tiy.

^Vherc a iiKU’tgage provides that poKSPHHion of the mortgaged propovty, if talcen by 
the mortgagee, is only to lie taken fen- securing due ])aynu'nt of the intereat, the mort­
gagee paying the balancc (if any) of the proiits to tlu' mortgagor, llio morlgagc in 
not a usufructuary nun'tgago, but a siiniilo morlgagt', and is governed !>y the general 
law applicable to mortgagu« of this nature. Tu sueb a case, although there is no cov­
enant to ]>ay the ])rlucipal otlicr tlian that inij)ru'd in the statement that the princi])al 
has been received, and that tht̂  jiropcrty has been niortgagod for the stipnlati'd term 
of years, nud although there i.s no express provision that it is to be recovered from tho 
mortgaged property, Regulation V of 1827 giveK the mortgagee the right to bring the 
property to sale, and section 07 of the Transfer of Preperty Aet (IV of 3881’) confers 
upon him the .same privilege.

S e c o n d  appeal iroiu tlu; deciKion of T. Walker, As.slytant 
Judge of llatudgirij confirming tlio doerec of Etio Sahel) 
B^lkrislina  ̂Second Cla.ss Subordiiiato Judge of Malvaii.

The plaintiff sued in tho year 1891* to recover from the de­
fendant personally, or )»y -sale of property mortgaged to tho 
plaintiff, Rs. 1^000 principal and Ra. S18-12-0 intere.st due on a 
bond dated the 24tli March  ̂ 1803. The followhig is the tran.s- 
lation of the material portion of the mortgagc-hond :—

" 1  (the mortgagor) on tliis diiŷ jta'̂ s tliis mortgagc-ileed in writing as folhiws i, 
for my own necessity, tuok from you I’ s. 1,000 in cash of tho (.-iuccn's currency. J. 
received the same. In security for the above I mortgage the property Kituate at
uioujc Millvan.......And as I have kei)t witli mo the. possession of the property I have
a g r e e d  to pay interest on yoiu'numey at the rale of Its. 7-S*0per ccni. per annum, 
and the period of this mortgage is fixed at live years. As to the assessment to 
be paid to Governnicnt in respect of Ibo plots, I will pay tho same to (lovcrimicnt 
directly, and I will continue to pay rupees scvcnty-fivo every year as interest. In the 
year in which interest will remain nnpaid I  will di'llver tho property into your pos- 
scssion without any objection. And out of the income, which may bu riMilized you are 
to pay rac the amount in. respect of Government assessment, and out of tho rcnuiln- 
ing profits you should take your interest, and the balance, if any remauiing, should 
bo paid to mo. If perchance the income is not suflicient for the assessment and your 
interest as uientionoA above I  will pay tho deficit occurring every year. By tlm time 
I  redeem the mortgage, sliovdd I fail to pay the sanio, I will, before redeeming the 
mortgage, pay the deficit occurring in respect of thi) income, tlie amount of ( iovern- 
mont assessment whieli you may perchaneo be obliged to pay, as also any increase 
made in the present assessment or any other cess wliicli may be levied together with 
jntorost ab 9 per cent, pov aniuun, and tlicii redeem the mortgnge.’*
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The defendants pleaded (inter ai/ci) that the plaintiff had, in 
the year 1882, sued and obtained a decree for interest only, that 
fne right to*recover principal as well having then accrued, the 
suit was barred by section 43 of the Civil Procedure Code (Act 
XIV of 1882), and that the claim as against the defendants per­
sonally was barred by limitation.

The Subordinate Judge rejected the claim.

On appeal by the plaintiff the Judge confirmed tho dccree. 
After referring to the authorities cited by the parties the Judge 
said : —

“ The luortgage-boml (Exlilblt -i) pi’ovidcs that tlic Interest on tlic priiioipul amount 
of lls. 3 jOOO slioulcl Lc Us. 75, anti if tlic mortgagor failed to jmy that sutu to tho 
mortgagee, the latter shoulcl take possession of the property specified in. the deed. 
This i.s the only remedy })rô ’ided, and I can lind no rcaiion to suppose that it was 
ever tho intention of the parties that the property shotild bo sold in payment of 
either principal or interest; nor is it anywhere provided that the mortgagor is person­
ally liable for tho debt. I am, thereforo, of opinion that neither of tho reliefs sought 
by plaintiff can be granted. Whether ho is now barred by scctiou 43 from suing 
for forceloiiure is a point I am not now called ujwi to cleciclo, but I will not allow 
an amendment of the plaint to that effect as an alternative rcliof, as Mr. Nanijoshi

]895.

suggests.

“ Exhibit 9 shows that the plaintiff sued for interest fi’Oin 3875 to 38S1, due on 
tins jnortgage-bond, I am not called upon to criticise that decision, but I think 
that plaintiff’s remedy was to sue for possession, and, perhaps, also, for foreclosure j 
but as I am doubtful whether ho was bound to demand his principal, I have somo 
hesitation in tlnnking that the present demand for it is barred by section -13. 
Wliilo, therefore, I decide that the property cannot l)e sold, nor can a personal dccroa 
bo granted against defendants, I will decidc that issue in i)laiutLffi’s favour/*

The plaintifi’ preferred a second appeal.

Xrcmsoii with Vdsndev Ll. Bhandi'trhzr for appellant (plaint- 
itf):— The lower Courts have refused to give us any relief at all 
on the ground of limitation, and also because there is no covenant 
ill the  ̂ deed to pay the principal amount. We submit that 
though, our personal remedy may be barred, still on principle we 
are entitled to recover the debt by sale of the mortgaged pro­
perty. There can bo no dispute that the transaction is a mort­
gage, and that being so it must carry with it the remedies which 
are open to a mortgagee— Miisdhel Zaman Khdn v. Im ya t- Ul* 

MotimiiiY. Datio Dud Acs Avar y.
0 )  I .  L .  11., U  A l l . ,  5 1 3 . (2) 1 . L .  l i . ,  1 3  B o u i., SO,

( )  Ii Li 111) 2Q Bonii} 408*
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3805. MilnchsMh J. I'akydrkhih, l*or respondents (clofondants)The
VAtiHYANT plaintiff cannot bring the property to sale, the mortgage being 
ViTUAt ^̂ sui’ructuury mortgage without any covenant to puy tho.priJi"-

cipal— Shaik Idrus v. Ahdul ltahimaiP'>] llihnainlla Khan v. 
liiiam SatkUhiv Abaji Bhdt v. Fi/aiikairdo Edmrdo'^ .̂ In­
terest being not paid, the plaintiff ouglit to have brought a suit 
for possession and onglit to have retained possession till the 
debt was paid off. But he did not ask for possossion in the suit 
of 1882j and now he is debarred under section 43 of the Civil 
Procedure Code (Act X IV  of 1882). In that snit he ought to have 
asked for possession in udditiou to interest, because the principal 
had tlien become duc}—I)u)ican Jlrolhcrsv. Jeetviull̂ ' '̂ ;̂ ^uhharaya 
Kam li v. Krishna A:ndcrm\, Wright and Co. v. /i«Za-
garla Surji Nar(iin '̂-'\ Section X V  of Regulation V of 1827 pro­
vides a remedy for possession  ̂ so also section 67 of the Transfer 
of Property Act.

JJnuison, in reply;— This mortgage is not a usufructuary mort­
gage, while the mortgages in the cases relied on were so. The 
covenant was to take p>ossession only on failure of payment of 
interest and to deduct interest from the produce and to hand over 
the balance to the defendant. Section <13 of the Civil Procedure 
Code (Act XIV  of 1882) does not bar our suit because the document 
expressly refers to two agreements, one as to the payment of 
interest, a liability arising every year, and the other as to tlio 
payment of principal which did not arise until after the lapse of 
live years. The causes of action are totally dilfercnt.

FaurA-N, C. J. This was a suit by the plaintill’ to recovcr 
from the defendants personally, or by sale of the mortgaged pro­
perty, Es. 1,000 principal and Rs. 818-12-0 interest. The claim 
against the defendants personally is clearly barred, go tli!4 jwr- 
tion of the relief sought may be disregarded.

The mortgago-bond on which the suit is founded is dated the 
2-lth March, 1873. The material parts of it are as follows:—  
(His Lordship read the bond and continued.)

(1 X  L . E „  ]G Bom., 303, (I) I. L. l{.̂  ly 37 0 .
(2) I. L. E ., 12 All., 203. (o) I. L, XI., 0 Mud., ISy.
(3) P, J„ 1805, p. } I, L, Iv,, 20 Bom., 29(?, C’-) I, h , 11,, 13 Oivl,, 330,
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IJpoii reading the above mortgage it will be observed— (1) That ___
there is no covenant to pay the principal other than that Yasutant 
implied in the statement that the principal has been received 
and that the property has been mortgaged for five years, nor is 
there an express provision that it is to be recovered from tho 
mortgaged premises. (2) That there is a distinct covenant to 
pay interestj and that the possession of the property  ̂ if taken by 
the mortgagee, is only to be taken for the purpose of securing due 
payment of the interest, the mortgagee paying tlie balancc (if 
any) of the profits to the mortgagor.

In 1882 the plaintiff sued for the interest in arrear from 1875 
to the end of 1881 and obtained a decree. He did not then sue 
for possession' of the mortgaged premises nor for the principal.
It is now contended that his present claim is in consequence of 
that action barred by the provisions of section 43 of the Civil 
Procedure Code. We do not consider that the contention is well 
founded. The mortgage-deed contains a covenant to pay interest 
each year. This covenant, which is, we think, not confined to 
the fixed period of the mortgage  ̂ is distinct from and inde­
pendent of the claim of the mortgagee to recover tho principal 
sum, and its performance is secured in a different manner. Its 
breach, Ave consider, gives rise to a cause of action which can be 
sued upon without suing for the principal. It is similar to the 
covenant to pay interest which is inserted in well-drawn English 
mortgage-deeds for the purpose of enabling the mortgagee to sue 
for overdue interest without calling in the principal after the 
date fixed for the payment of the latter. See Davidson on Con­
veyancing, Yol. II, p. 391 (Tit. Mortgage). The cases citcd to 
us, Buncan Broihers v. Jeetmull^^\ Anderson v. Kalagarla^‘  ̂ and 
Taruch CJmnder v. Fanchu which show that all exist­
ing breaches of the same contract must be joined in the same 
suit although they may have arisen at different times, do not
apply, as here there are two separate contracts contained in the
same instrument. Suhharaya v. Krishna^^  ̂ favours our opinion, 
but is not really in point. Nor is the case of Ilih m h U la  v. Imam  

when it is carefully considered. There it was held that
(1) I. L. 19 Cal., 372. (?) I. L. R., G Cal., 791.
(2) ] . L. 11., 12 Cal., 339. (4j I. L . II., U Mad., 15H.

(5) I. L. R., 12 Allah., 2(?3,
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the cause of action in 18S4 (tlio date oi; the suit for interest) was 
not tlie non-payment of the interest, but the mortgagor's non­
delivery of possession of the mortgaged premises which gave the 
phiintitf the right to recover the principal and interest which 
formed but one cause of action. There Avas not (as here) 
a separate covenant for the payment of interest secnred in a 
separate manner. On this point we agree with the judgment of 
the District Court. Tliat Court has, however, lield that the 
mortgage provides no remedy for the payment of the principal 
sum, and that there is no reason to suppose tliat it was the in­
tention of the parties that the property should be sold in pay­
ment of cither principal or interest, nor is it anywhere provided 
that the mortgagor is personally liable for the debt/^ Tlie case 
of B/iailc Idrus v. Abdul R<t¥man<^  ̂ is relied upon in support of 
that view. The mortgage in that case was a usufructuary mort­
gage and contained peculiar provisions from which the Court 
drew the conclusion that it was the intention of the parties that 
the land mortgaged to the plaintiff should not be sold in satisfac­
tion of the mortgage-debt. The mortgages in the cases in wliich 
that authority was followed, SadcUMv Ahaji v. VyanlmlTdo *̂'  ̂ and 
Second Appeal No. <S‘14 of 1893, were in similar terms, and the 
same conclusion was drawn. 'J-'he present is not a usufructuary 
mortgage; and when the specitil stipulations for possession, 
which are inserted to Bceure the due payment of the interest during 
the continuance of the mortgage, arc read as confined to the pur­
pose to which they are expressly limited, the mortgage is a sim­
ple mortgage of tlie property in question for live years to secure 
an advance of Ks. 1,000 with a covenant by the mortgagor to 
pay interest thereon till the mortgage is redeemed at the speci­
fied rate and is governed by the general law applicable to mort- 
sas:es of this nature. In such case llegulation V of 1S27 givesO cT!i ^
the mortgagee the right to bring the property to sale,. înd sec­
tion G7 of the Transfer  ̂of Property Act confers upon him the 
same privilege.

We must, therefore, reverse tho decree of tlie District Judge 
and remand the appeal for re-trial, having regard to tho above 
observations. Costs to abide the result.

Decree reversed mid case rewandod.
(1) I. L. E.) 16 Boia., 303. (2) P. J. for X89o, p. 95 1 I. L. R., 20 Bow., 200,
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