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law nor any -rule of equity insists on a general partition either
of possession or of the property itself. We arc unable to deal
with the question of limitation on the merits, as the lower Court
of appeal only dealt with the preliminary issue of law. We,
therefore, reverse its decree and remand the appeal for a re-
hearing : costs on the respondents.

Decree reversed and casc remanded. -

APPELLATE CIVIL,

Before My, Justice Jardine and Mr. Justice Rdnade.

LALUCHAND (origiNar DEFENDANT), APPELLANT, 2, GIRJFA'PPA
(or1gINAL PrariNTiry), ResroNDENT.*

Delelhan Agriculturists Relief det (XVII ¢r 1819), See, 15 D—Suit for dac.

eount—Such swit no bar to subsequent swit for rvedemption—Civil Procedure Code

(det XIT o5 1882), Sec, 43,

Under section 15 D of tho Dekkhan Agriculturists’ Relief Act (XVII of 1879) as
amended by Act XXIT of 1882, an agriculburist mortgagor can sme for an account
upeon 1 mortgage, without at the same time asking for redemption. Such a sait will
not bar a subsequent suit for redemption, The scetion was lexpressly intended
to remove the bar crented by section 43 of the Cude of Civil Procedurc (Aet XIV of
1882):

APrpPEAL from an order of remand passed by Rdo Bahddur C. N.
Bhat, Joint First Class Subordinate Judge A. P, at Satdra,

The plaintiff filed. a suit (No. 278 of 1884) under section 15 D
of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) © for
an account of the principal and interest remaining unpaid on a
certain mortgage.

*Appeal No, 1 of 1895 from order.

@ The folloxﬁng are the sections referred to:—

15B. (1) The Court mayin its discretion in passing a decree for redemption,
foreclosure or salein any suit of the descriptions mentiened in seotion three, clause
{(#) or clause (z), orin the course of any proccedings under a de¢cree for redemption,
foreclopure or sale passed in any such snit, whether before or after this Act cormes
into force, direct that any amount payable by the mortgagor under that decree shall
De payable in such instalments, on such dates and on snch terms asto fhe payment
of interest, and, where the mortgagee is in possession, as to the a.ppropnatmn of

the profits and accounting thercfor, as it thinks fit,
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In this suit the Court passed a deeree to the following effect :—

“On the date of the suit, Rs, 103 and Bs. 107-4-0 were due on the mortgage to
defendants Nos. 1 and 2 respectively. Defendants sliould get interest at 9 per cent.
per annum from the date of suit, and should account for the profits, which amounted
to Rs, 45-8-0 per year,”

The plaintiff then filed a fresh suit, No. 127 of 1893, for
redemption of the mortgaged property. '

The Subordinate Judge dismissed this suit, holding that it was -
barred by section 43 of the Code of Civil Procedure (Act XIV
of 1882). He was of opinion that section 15 D of the Dekkhan
Agriculturists’ Relief Act gave the agriculturist mortgagor the
option to convert 2 suit for an account into one for redemption,
and that, if he failed to exercise this option, a seeond suit for
redemption would be barred by section 43 of the Code of Civil
Procedure. '

On appeal the Subordinate Judge A. P. held that the suit was
not bharred by scction 43 of the Civil Procedure Code. His
reasong were as follows —

“The lower Courb has properly held that section 15 D of the Dekkban Agriceul-
turists’ Relief Actwas passed after the decision of the case at T. L, R., 7 Bom., 378,
The seetion was apparently intended to remove the inability of bringing a suit for

an account of the principal and interest due on o mortgage without seeking redemp-
tion. If the omission to seek redemption hars a suit for redemption, the application

(2) If a sum payable under any such direction is not pald when due, the Comrt
shall, except for reasons to be recorded by it in writing, iustead of making an order for
the sale of the entire property mortgaged or for foreclosure, order the sale of sneh
portion only of the property as it may think necessary for the realization of that sum,

15 D, (1) Any agrienlturist whose property i mortgaged may sue for an account
of the amount of prineipal and interest remainin g unpaid on the mortgage and for a
decree declazing tha  amount.

(2) When any such suit is brought, the amount (if any) remaining unpaid shall he
determined under the same rules as would be applicable under this Act if the mort-
gagee had sued for the recovery of the debt.

(% Ag :my time before the decree in the suit is sigued, the plaintift may apply to
the Court to pass a deerce for the redemption of the mortgage, or the mortgages; if
Tie wonld then have heen entitled to sue for foreelosure or sale, may apply to the Court
%o pass o decree fur foreclosure or sale (as the case may be), instead of a decree nierely
declaring the amonnt remaining unpaid, and the Court may, if it thinks ﬁb, granb.
the application,

(4} The provisions of section 15 B shall apply tu any decree passed under sub-see~
tion (5}
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for a redemption decree can scarcely be called optional. The lower Court has failed
b0 notice that the Court is not bound to grant such application. If the Court refuses
to grant the application for passing a redemption decree, a new suit for redemp-
tion evidently will not be barred, and I sce na reason why it should be barred under
other circumstances. The lower Court has also failed to notice that by refusing
plaintiff’s suit for redemption beeanse he did not make the application referred to in
paragraph (3) of section 15 D, it has practically decreed foreclosurce in favour of the
-defendants, although they did not male the application required by that clause. The
section 15 D is intended to give the parties power to reserve the right of redeeming
"the propgrty or recovering the mortgage by another suit, or to conclude the matter
finally by an application to be wade by one party or another as laid down in clanse 3
thereof.  The Coart has, however, the power of interfering by granting or refusing
the application, so that there may be no hardship in any particular case.”

V. R. Joglekar for the appellants:—The suit is barred both
under section 183, explanation 3, and section 43 of the Code of
Civil Procedure— Bhdz BRaligi v. Hari Nilkanthrdv®., Section
15 D of Act XVII of 1879 does not permit a fresh suit for rve~
demption. If it did, each time a suit for an account is brought,
a fresh suit would lie for redemption, and the morhga,cree would
be harassed by a multiplicity of suits.

B, 4. thigmt for respondent (plaintiff) :—The case cited does
not apply. It was decided before section 15 D was introduced
by the Amending Act XXII of 1882, Under this section the
Court has a discretion to grant or refuse redemption. If it re-
fuses redemption, can it be contended that the mortgagor who
has brought a suit for an account loses his right to bring a re-
demption suit? Section 43 of the Code of Civil Procedure doés
not, therefore, bar such a suit.

Ra’NaDE, J. :—The principal point in issue in this appeal turns
upon the coustruction of section 15 D, clauses 1, 5, of Act XVII
-of 1879 (as modified by the Amending Act XXII of 13882), and
the extent to which this special provision relaxes the strictness
of the bar created by section 43 of the Civil Procedure Code

(Act XTIV of 1882). The point has not expressly come hefore this
Courb on any previous oeeasion, the decisions in Shankardpa

v. Dindpa®, Hari v. Lakslman®) and Bhdu v. Hari® being
pas>ed in chexeneo to the old law as it stood before the Amending

DL L.—'R.,- 7 Bom,, 377. © M1, L.B,5 Bom,, 614:.‘
AN, L, R., 6 Bom.,, 604, . @ L L, R.,7 Bow,, 377,
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Act of 1882 introduced seetion 15D as a part of Act XVIIof
1870,

TUnder the old law, it was no doubt ruled that clause (a) of
section 3 and section 16 of Aet XVII of 1879 did not refer to
suits for account in mortgage transactions, and that the mort-
gagor-agriculturist could only sue for an account in a redemp-
tion suit. It was felt that this was a serious hardship, and the
Legislature introduced the section 15 D which declares in clause 1
that an agriculturist may sue for an account of the principal
and interest remaining unpaid on a mortgage effected by him,
and for a decree declaring that amount. The Court of first
instance appears to be under the impression that, if this clause
had stood alone, the present suit for redemption brought by the
respondent might be maintained, notwithstanding that he had in
1884 brought a suit for a mortgage account, and obtained a
decree declaring that amount, That Court, however, was of opinion
that clause 3 of this same section was intended to restrict this
freedom of the mortgagor-agriculturist, and that the mortgagor-
plainiff who first brought a suit for account, if he désix_'ed
redemption of the mortgaged lands, was bound to avail himself
of the permission granted by clause 3, and turn his aceount suit
into a redemption suit, and that if he failed to do so, he
could not bring a separate suit for redemption, because of the
bar created by section 43 of the Civil Procedure Code. The
lower Court of appeal took a different view of the scope of
this Amending Act of 1882, and held that clause 3 was not
meant to restrict the effect of the general permission given to
agriculturist-mortgagors to bring account suits with a view to
ascertain the balance due in respect of their mortgage dealings. -

Clause 3 provides that before a decree in an account suif
brought under clause 1 is signed, the mortgagor-plaintiff may
apply to the Court to pass a decree for the redemption of the
mortgage, or the wortgagee may apply to the Court to pass a
decree for foreclosure, instead of a decree merely declaring the
amount remaining unpaid, and the Court may, if it thinks fit,
grant the application. The power conferred on the Court to
tfurn an account suit into-a snit for redemption, is, in the first
place, a power in which the fullest discretion is left to the Cowrt,
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Tt is, moreover, balanced by an alternative power to turn the’

account suit into a suit for foreclosure or sale, if the mortgagee
applies for such conversion, and the Court sees fit to grant his
application. The appellants’ pleader admitted that this permis-
sion to twm an account suit into a foreclosure suit cannot be

construed into a prohibition to the mortgagee to bring a separate

suit for foreclosure or sale, if he does not avail himself of clause 3,
or if the Court sees no reason to grant his application. By
parityof reasoning, the discretionary power conferred upon the
Court to turn an account suit into a redemption suit must be
similarly construed. The mortgagor may apply for such conver-
sion, and the Court may grant his application, or refuse it at its
own discretion. Such a power so worded could never have been
intended to restrict the general scope of clause 1 of section 15 D.
It could only have been intended to be an additional facility
afforded to the litigant parties to settle their disputes without
anneecessary litigation, which is one of the most important
objects aimed at in this relief legislation. The law had already
provided separately for redemption suits under clause (2) of
section 3, and for account suits under clause (a), section 3, and
section 16. The decisions of this Court construed sections 3
and 16 in a way to prevent agriculturist-mortgagors from avail-
ng themselves of clause (a), section 3, and section 16 without
at the same time incurring the risks and responsibilities involved
in suing for redemption under clause \2), section 3. The Legis-
laturce expressly intervened to remove the hardship thus caused,
and introduced a new section removing all doubts, and permit-
ting agriculturist debtors to bring account suits in respect of
mortgage dealings without at the same time seeking for the
redemption of their mortgaged lands.

The amendment appears thus to have been expressly intended
o remove the bar created by section 43 of the Civil Procedure
Code, and this seems to us to be the most reasonable construction
of the entire section. The present suit was brought for the re-
demption of the mortgaged lands; and the prayer for this relief

was based cn the relief already accorded in the previous account

suit. Before the amendment, the mortgagor-plaintiff was not
entitled, under the general law, to sue for accounts except as ancil=
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1885, lary to the relief implied in a redemption proceeding. Since the
‘Larremass amendment, he became so entitled, and his first suit thus in-
. a . . .
Gansarers, cluded the whole of the claim in respect of Lis separate cause of

action for accounts. There was, therefore, no relinquishment or
omission on his part in separating the two causes of actlon and:
the terms of section 43 are thus in every respect satisfied. The
decision in the acecount suit was, in effect, a settlement of accounts-
and a determination of the debt found due. A private settlement
of the accounts between mortgagor and 11iortgageé would not
come in the way of a redemption suit, and the judicial settlement
could not alter the nature of the transaction, The decisions on
section 43, moreover, recognize a distinction between causes of
action which must be and those which might be joined together,
but which the party interested is not bound to join. A suit, for
instance, by a mortgagee against his mortgagors does not bar a
subsequent suit to enforce the mortgage lien against purchasers or-
mortgagors and subsequent mortgagees—In the smutter of Huree
Mohun Paramanick® ; Rdjé Rdm Tewary v. Luchmun®; Hi e,
Ll v. Prosunno® ; Haﬁz Mahomed Khdn v. 4ddul Guany ©.

We feel accordingly satisfied that the lower appellate Court
acted properly in remanding the case back to the Court of first
instanee for disposal on the merits. »

We reject the appeal and confirm the order. Appellants to pay
the costs of this appeal.

Jarping, J.:—I concur. The present suit of 1892 for re-
demption is governed by the Dekkhan Agriculturists’ Relief Act
(XVIIL of 1879) as amended by Act XXII of 1882, section 15 D,
So was the same plaintifi’s suit for account of 1884. The Amend-
ing Act was passed in consequence of the decisions of this Court.
The older law is clearly interpreted in Hari v, Lakshman®.
The general rule was laid down as follows :—« Ordinarily a suit
for an account upon a mortgage eannot be maintained by & mort~-
gagor unless he asks also for redemption. The 42nd and 43rd
sections of the Civil Procedure Code are opposed to the mainten.- -
ance of such an action, inasmuch as it would not afford wxounc&

()15 Cal. W, R, 486, (%) 12 Cal, L, R., 556,
@ 8Cal. W, R,, 15, & 7 Ibid., 257,
@ I L. R, 5 Bom,, 614,
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~ for a final decision, ,and would not include the whole of the-

plaintiffs elaim in respect of the cause of action.” The Court
then went on to hold that the Act XVII of 1879 had not created
a special rule or privilege for agriculturist mortgagors., The
Amending Act by section 13 D (1) does ereate the exception by
allowing suit for account. The power given in clause 3 to either
the plaintiff-mortgagor or the defendant-mortgagee to apply to
the Court to deal with redemption or foreclosure is comparable
to an application to amend the plaint or otherwise enlarge the
scope of the suib. T think the power to apply to, and the disere-
tion conferred on, the Court may have been given to advauce the
remedy and at the same time check the annoyance to the mort-
gagee pointed out at page 620. It is evident, however, that sec-
tion 15D (2) was passed to avoid the operation of sections 42 and
43 of the Code, which would have barred a later suit forvedemp-
tion if, at the time of filing an earlier suit for account, the
redemption suit might have been brought then. We ought, there-

fore, to interpret section 15 D (3) as giving a separate cause of

action, s.e., one concerned with account only, and, therefore,
distinet from the right to demand redemption. In this view,
. seetion 43 creates no bar, for “ the correet test is whether the
claim in a new sult is, in fact, founded on a cause of action
distinet from that which was the foundation of the former
suit ?—Moonshee Busloor v. Shumsoonnissa® followed in Rdjak
of Pittdapur v. Sri Rijah Venkata @,

Remand order eonfirmed.

(M 11 M, L A,, 551, & L, R., 12 1. A,, 116,
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Defore My, Justice Jardine and Mr, Justice Rinade

RA'DMCHANDRA BHA'SKAR NANAL (OrigINAL PLAINTIFY), APPELLANT,
v. RAGHUNA'TH BA'CII 'SHET SONA'R (oR1GINAL DJLFENDANT),
REesroypENT.*

Tand Revenue Code (Bombay Act V of 1879), See, 108~—Khoti 4ot (Bombay AcH."
of 1880), See. 17—Evidence Aot (I of 1872), Sec. 40—Res judicata—Dhara land~—
Khoti land. ' :

An entry of a record prepared under section 108 of the Land Revenue Code, -

Bombay Act V of 1879, by the: survey officer, deseribing certain lavds as Lhoti
¥ fecond Appeal, No, 525 of 1893,
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