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We must, therefore, consider wliether this, as a suit for an
account, is excepted from tho jurisdiction of the Small Causes
Court. This question is determined hy authority. Wo cam.ot
distinguish tho present case from Bdviodar Gopdl ’.Diksfhit V.
Chintdman BdlkrUhia™K Here, as tliere, the profits sought are
not alleged to have been wrongfully received. By merely asking,
in the alternative, for an account of tho profits the plaintiff can-
not convert a suit cognizablo hy a (/ourt of Small Causes into
one of a difTerent nature. “I'here is no account within the mean-
ing of article 31, Schedule If, of the Snuill Cause Courts Act here
to be taken. A definite sum oidy is to bo ascertained, viz., the
amount of profits rocinved l)y defendant during ilie years in
(juestion, from which )>»y a ,sini})le calculation what the plaintifE's
sliare in those profits jimounts to can be ascertained. No second
appeal lies mider section 586 of the Civil Procedure Code,

We, thoreftjre, reject the appeal with costs.

Appeal Tejeciea.
(O 1. L.U., 17 Born,, 42.

APPELLATE CIVIL.

Before ChUfJ hsUcc Fartan and Mr, Justice Parsons.

The POONA OITY MUNICIPALITY (oniGINAL Dkh'lndant), Apphcahtc,
RA'MJIl HAQHXJINA'T1IT (oktoinal PiAiINTIirF), Opponent™ (

Cause Court— Provincial Small Cause Convtn Act (JX 0/18S5'), 25—n
Jtirisdiction of the E{gh Court.

An evrov of law or procoduro in th« Small Oaxiso Court confers .iurisdiction upd
the High Court to exercise the power committed by section 25 of tho Prouviiic,
Small Caiise Courts Act (IX of 1887).

The powers conferred by tho section are, however, purely diflcrotiouary, and tho
sootion does not give a right of appeal inall Small Causo Court cases eitln™r on
or on fact. The High Court is to determine in what cases it shall excrciso the powera’
conferred upon it.

It is not the practice of the Bombay High Court to interfere under scction 25 of
th(5Act when there are no substantial merits in the case of tho applieaut, Ifc iutor-
feres to remedy injustice. It is slow to interfere where substantial jnstico has
been done by the Subordinate Court, although that Court may tochnically have
orred.

" Application No, 1G8 of 1895 under the extraordinary jurisdiction.
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The pi'ovisious of sacUon 6i!2 of tlic Coile of Civil I'romliire (Act X1V of 1S8:i)
tIf not afford a safe guide for tlio exercisc of the extraordinary jurisdiction under
#cctioii, 35 of ibo Provincial Small Cause Courts Act (IX of 1SS7). The Avording
of the two acotious is wholly different, that of section 25 of the Provincial Snuill
Cause Courts Act being of the Avidesb desoriptiou and conferring tlio moat ainido
discretion on the High Court, whilo it has been hold by the Trivy Council that
section 622 of the Civil Procediiro Code (Act X1V of 1SS3) ought to bo construed iu
a very restricted and limited seuso.

AppiiiuATioN uiider the extvaorcliuary jurisdiction of tlie High
Court against the decision of Khiiii Bahddur Navroji Dord-bji,
Judge of the Court of Small Causes at Poona™ under section 25
of the Provincial Small Cause Courts Act (1X of 1887).

The plaintiff sued the Municipality of Poona to recovelf
Ks. 809-3-11 alleged by him to have been paid as octroi duty on
goods imported by him for the use of Government and which ho
claimed,to be refunded under the octroi rules in force at Poona.

The plaintifi’ contracted to supply corn to Government ut

Poona, Kirkee and the Camp of Exci'cise from 1st April, 1892, to
1st March, 1803, and during that period he inaported corn into

Poona for the purposes of his contract and paid octroi duty
upon it according to the revised octroi rules.

By one of these rules (Rule No. 3) it was provided that where
imported goods were intended for the use of Governmonfc or
subsequently became the property of Government, the duty paid
on importation should be refunded on production of the proper
certificate. The following is the rule referred to . —

“ iUile 3. Goodti, the pi'gjiorfcy iu which is not vested iu Covcranieut at the
time they ijasacd the barrier, but which, being imported Avitli a VicAV to the fulfil*
nient of a Governuicnt contract or othorwiae iutendod for the use of Government,
will, iu the ordinary couvso of things, boeomc tho i>roperty of Govenimont, after
importation, shall, on passing the barrier, bo declared as intended for tlio use of
Government, i, e., in fulfilment of a certain (speeiilcd) contract. Tho duty on them
shall then be paid, and subsetiueiitly if they actually do ljccoiiio tho property of
Govcrnmeut the duty shall be refunded on a cortiUcato to that effcet signed by tho
departniental officcr concerned.”

The plaintiff alleged that ho had produced the necessary cerfci.
licates in respect of a largo quantity of grain, and asked to be
refunded the amount claimed, but tho defendants allowed a
refund in respect of such grain only as had been delivered to
Government in* tho Poona Cantomneut, but refused it in respect
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of such as liatl Thoon delivei'ed to Government at Kirkee and tlic

Camp of Exercise. Tlie plaintilTj tlieroforCj brought the prescift
yiiit.

The Municipality pleaded that as, in the case of good.s taken to
Kirkee and the Camp of Exercise, the goods passed outside the
octroi limits, the j>laintitf ought to have taken certiticates for
export as rccjuircd by llule« Il to 21; that in the absence of such
export certificates the plaintilf was not entitled t§ claim the

refund, ami Uiut llulo B applied only to such goods as Awvcro deli-
vered to tJovernmeut within municipal limits, and not to goods
delivered to Guvcrnmeut outside these limits.

The following were the rules relied on by the Municipality:—
“ 1'l.  I'tTsoiis, iinpi»rtiiig goods iu Lraii«it which cntov the city aul I'ass out of
it intiicl, Milhiii a week of tlicii' cutfi'iiig, tihall dcpatiifc tho amount of duty due on
th(uii at tho ingoing octroi niika ami rcocivo a rcccipt fur thu Hiuiiee They shiill
pi‘oscui the receipt at tlio outgoing Iuikii for eii<loi'S(.iiient as to the gooila havhig
pavije(l out of tlic city intact, and prustnit the ondoraod icceipt at the Mumieipal
luciit, &o., th(?y will ohtaiu a lofiuul of the innonnt of duty depofjited hy them,

~uuh goods if tlioy Mtay in tho city loiig'or than a WI(’k, shall ho troutcil as
iniiiorted guodH fov puriiustis of riifuud, provided that tho importer givcfj uctiiu) to
the ootrol ri\ipcriutcudi‘ut to the oil'cct that the gooda hnvo roniained in tlici city and
g*tMhis receipt cndorst'd to that I'lloct.

“1(i. ((Obtla which puwa out of the city within 12 months oftlie date of importa-
tion Hludlhc ontitlcdto refund of duty.

*“17. In cases in which thu couip\ilod duty Hhall cxcecd four rupooH, the goods

shall, on their way oub,he hrought to tho nmnicipal ofiico for iuspoction and voi'i-
lieatiou hy the secretary or the octroi Huperiuteudont.

“ 18. Hefund of duty oil goods whicli have to hrcalc hulk or undergo a chango of

fonn iu the city shall ho claiiuahlc, provided the nuiunfactun'd articles ari™ brought
to the municipal oifiec for inspection by tlic sccrctary ov tho octroi superintendent,
packed for export in his presence, and a ocrtificato obtained from th(j_outgoing
ni‘ika -within 48 hours after packhig, certifying the despatch of tho articles iu ques-
tion out of the city.

“19. In cases where goods arc exported hy railway, tlio conditions imporfoU by

the two last pi‘cccding Eules 17 and 18 (of bringing tho goods at the inunieijial ofiico

for inspection) shall be dispensed with, and the railway invoicc gluill bo accepted in
lien thereof as evidoncc of exportation.

“ 20. AIll demands for refund as above should bo made withini days of the timo

ol: export, and they should bo supported by the original receipts aokxiowlcdgiug pay.
wonts of duty and the certificates of export inontioned above.
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" 21. All octroi receipts arc tvansferrable, and tliey will change liauds with tlic
~Nods to wliicli they appertain, llehuitl will he paid only to the party >vho actii-
~Nilly exports to goods and produces the original reccipt.”

The Judge found that the plaintiff was entitled to the refund®
and awarded the claim to the extent of Ks. 730-7-11 which he
found to be covered by proper certificates from the commissariat
officer. The Municipality applied to the High Court under its
extraordinary jurisdiction and obtained a rule niai calhng on the
plaintiff to show cause why the decision of the Judge should not
be set aside, contending that the Judge erred in construing the
octroi rules, and that the award of the refund was illegal and
inequitable.

Macplter~on with Mahddeo B. Ohaohal appeared for the Muni-
cipality in support of the rule .—The dispute relates to grain
brought into Poona and afterwards taken outside. With respect
to such*grain the certificates given by the coinmissariat officer
is not sufficient. There is no guarantee that the grain supplied
to Government outside the municipal limits was the identical
grain which had been imported into Poona. Enle 3 must bo
read along with the succeeding rules. (Jrain supplied to Gov-
ernment outside Poona were goods in transit, and the plaintiJf
ought to liave complied with the provisions of Rules 14 and 17.

The plaintiff did not comply with them, and is not entitled to
a refund.

Branson with Gangdrdm B. lleU appeared for the plaintiff to
~show cause;— The Judge has come to the conclusion that Rule 3
jls applicable to our claim. He lias not committed any eiTor in
law, and there are no merits in the defendant’s case. His tlccision
cannot be interfered with under the extraordinary jurisdiction of
the High Court (see section 25 of the Provincial Small Cause Courts
Act I X of — Bakaf v. Bahai liaglmnalk

Sahai y ."The Official .Liquidator of the llimalajja BanJc, Limiled™";
Samian Lai v.

There is no allegation by the Municipality that the plaintiiF
has committed any fraud. We conteml that Rule 8 applies to
goods supplied to Government, and the other rules aj™ply to goods

@1 L. 13 All., 277. () I, L 11. 13 All, 339.
I.L. 1, IGAIL, 4a7c; 1. L. B, 17 All., 422.
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which arc uot tiupplicd to Govcniiuenfc. Wc have complied with
JUilc 3. Tlic rules as they stand llo~rv do not impose on us ani

liability to produce certiiicatea other than tho«o we havo already**
produced.

Fahiun, C. J. .— This is an api)lication I>y the Poona City Muni-
cipality under section ol' the Provincial {Small Cause Courts
Act, iy87, liy which they seek i'or a reversal of a decrec passed
against them in the Poona Small Cause Court for the sum ol
US. 700-7-11, on the ground that the <leeree was passed against
them on an eiToneous construction ol their Povised Octroi Rules.
Cause was shown, iiguinst the up])lication ou tho 19th Novcmljcr
lastj when wo took time to consider our judgment. Mr. Branson
for the opponent cited Mukainmad Ikihar v. .Bastal !Sii(jh"\
MwjJiimdih Bahai v. 'Jhe Ojjkial lAqgaidalor of lhc Jllfnalaya
Jhinh” lAiiiited Mav'inan Lai V, Khube™\ and urged that this
wae not a case in which wc should interfere under the soction.
lie also argued that the construction put upon the Poona Octroi
llules by the Small Cause Court Judge of Poona was correct.
Mr, Macpherson for the Municipality maintained tho contraiy
propositions. As there is no reported decision in the .Bombay
lligli Court upon the iirst pointy it a])pears to us to be advisable
to state our views upon tlie general law before dealing' with the
concrete circumstaiices of this particular case.

Tlio primary ((Uestion for consideration is: What are the extent
and nature of the power which the section confers upon the Ili.fli
Court? And as to this it is, A& think, clear that an erro: i
law or procedure in tho fcsmall Cause Court confers juriBdictio™
upon the High Court to cxcrciso the power committed to it- by
the section. The wording of the section is of the widest deseri])-
tion. The Higli Court is entitled to interfere when a rlecree
or order of the Small Cause Court is not " according to law/
Further, we agree with the opinion of the Allahabad High Court,
expressed in Muhammad Baltar v. Bahai Singh {mpra), that the
powers conferred by the section (25 of Act I X of 1887) are purely
discretionary, and that it was not the intention of tlie Legislature

(1) 1. Jj. E., 13 Ail., 277. () 1. L. It., 15 All,, 130.
3 I. L.E* 10AIl, 476; 1.L, 11, 17 AIL, 422



VOL. XXI.] BOMBAY SERIES. 255

to give by that section a vig?it of appeal in all Small Cause Coiii't 1895.
cases, either on law or on fact. In the event ol; the decree not Poona Cirsr

(heing according to law, the Legislature has conferred this jui'is- '\:'D)X'I:'j?;
"diction on*the High Court, hut has left it to tlio High Court to UAmi;
mji.

determine in what cases it shall exercisc it. It is undesirable,
and would be improper for us to attempt, wlien a power is discre-
tionary, to define the limits wifcbin wliich such power should be
exercised. That nmsfc depend upon the facts of each, individual
ease, but speaking generally wo may say that it has not been the
practice”™ of this Uigli Court to interfere under section 25 when
there arc no substantial merits in tlic case of the applicant. Tliis
has been always a cardijial principle with tliis High Court. It
interferes to remedy injustice. It is slow to interfere when suld
stantial justice lias been done by its Subordinate Court, though
technically tlie plaintiff or defendant may luive a legitimate
grounf” of attack or defence. Tliis principle has also been enun-
ciated in the Allahabad High Court in the case of JRagliundih x.
The Himalaya Banh {sn/pni), but we hesitate to agree witli that
decision.in holding that tlie provisions of section 622 of the Civil
Procedure Code and the earlier cases decided under it afibrd a
safe guide for the exercise of our discretion under the section
which we are considering, though that ruling has been to fv.uq
extent approved by the Full Bench at Allahabad in Sarman Lai
V. Khudan (suz:ira). The wording of the two sections is wliolly
different, and the decision of the Privy Council in Aiiw llassan
Khdn v. Sheo Bahsh Singh'y™ shows that section 622 of the Civil
Procedure Code ought to have been construed in a very restricted
and limited sense. This last mentioned decision must have been
within the knowledge of the Legislature when Act I X of 1887
was passed, and yet it used the widest words in framing the later
enactmemt. The Legislature intended, we think, to confer the
most ample discretion on the High Court.

Turning to the case before us, we think that there is much foreo
in the argument of Mr. Macpherson, that when goods imporied.
into Poona and declared as intended for the use of Govcrnmont;j
i. e., in fulfilment of a certain (specified) contract” become subse-

MI.UE, 1CUG
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1895, giicntly tho properly of, and aro <lollvcred to, Government, not
poona cits 1N Poona itself but outside tlvc miinicipal limits, llic importer of

JL'Z’I\'FCJ' sucli goods is nob eiitifclecl 1o a refmid merely on tlie productior’
at

r. of a certificate signed by the departmental ofUccr siicli as is®
RAmji.

contemplated under Rule It is clear that in euch a ease tho
certificate signed hy tho departmental oflicor adbrd.s no proof
that goods upon Avhich octroi duty has been paid liavo been
delivered to Government. 'I'he contractor may sell tl\o declared
goods iu Poona and deliver other similar goods to Government
in Kirkeo or olscwliero outside tlio Pt)ona limits without having
paid octroi duty upon tlumi at all. ]\fy learned colleague is
(lispose<l to think tliat tho oxprossion "after importatiou” in
lino T of Hide ii im])orts that the goods become tho property of
Oovernment in Poonn, atid tliafc tho words ‘Sind before exporta-
tion’*may be implied after it, ami t am incliuetl to agree with
his view, hut on tho ground that the certilicato to that cjlect™
in lines 11 and 1” of the Rule jiieaas a certificate which ahowH
that the imported gootls have I»ecoine the property of Govern-
mo.nt. That is the most obvious meaning of the phrase, and it is
nianil'est that a certihcato given of goods having been delivered
ontsi<l(j of Poona ia pursuance of a particular contract does not
show that goods whicli have been imported into Poona to fulfil it
have been so delivered. The ditliculty in the way of adopting
tViis, tlie obvious construction of tixe phrase, is that even in the
case of goods delivered iu Poona tho certilicato does not show
that the particular goods imported to fulfil the contract have
been delivered under it, inasmuch as the importer may even in
that case substitute otlier goods. Ho would, however, have no
object in doing so, and tho certificate of goods of the specified
nature having been delivered under tho contract in Poona is
practically sufficient to safeguard the interest of tho Municipality.
Wo shall not, however, decide the point, as we think that wo
ought not to exercise the jurisdiction in this case which"tho sec-
tion (-25) has conferred upon us, cvQn if we were to decide tlie
question in favour of the Municipality.

In the first place it does not appear that tho Municipality
asked the SmallOause Court Judge to state a case for the opinion
of the High Court under section 617 of the Civil Procedure Code,
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Had they done so™ aud had the Judge refused to accede to the
application, we should probably have given a decided ruling to
ghide the Court in the future when dealing with these rules.
Tne Municipality were apparently contented to take the decision
of the Small Cause Court Judge on the construction of their
rather ambiguously worded rules, and when he decided against
them without their having asked for a case, they cannot™ we
think, complain that the High Court does not exercise its extra-
ordinary powers to assist them.

In the second place, the defendants have no merits on their side.
According to the finding of the Small Cause Court, which has
not been challenged, and which there is no reason to distrust,
the goods imported into Poona in this case have actually become
the property of Government, and the plaintiff is on the merits
entitled to the refund which he has obtained, though from the
certificate alone he may not be able to prove his right, and he has
not taken the precautions which entitle exporters under Rules 14
to 17, inclusive, to a refund. We discharge the rule with costa.

Hide discharged.

APPEIIIATE CIVIL,

Before Mr. Jusitee Jardine and Mr. JiisUco Mdnade,

SAYAD HUSSEIN MIYAN DA'DA MIYAN and another (oBioiNAt
Defendants), Appellants, v. Thb COLLECTOE of KAIEA (OBiaiNAt
Plaintipt), Respondent.*

Civil Procedure'Code {Act X 1V of 1882), Sec, 530— Sunati07i— Court cannot grant
reliefs outside the sanotion.

When sanction is given to tho institution of a suitunder section 539 of tlie Code
of Civil Procedure (Act X1V of 1882) tho suit must bo limited to matters included
in the sancfdon. It is not competent to the Court to enlarge tho scope of tho suit
and gi'ant reliefs other than those included in tho terms of tho sanction.

Appeals from the decision of Dayardm Gidumal, Joint Judge
of Ahmedabad, in Suit No. 19 of 1891.

This was a suit filed by the Collector of Kaira under section
539 of the Code of Civil Procedure (Act X1V of 1882).
‘Appeals Nos, 68 and 103 of 1894,
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