
\Vc make tho rnlo absolute, and set aside the order raising the 8̂95.
attaclnnent' Of tho shop, and direct that it c6iitinuc upon the I’ARAann.Ut

‘ equity of redemption of the judgnient-dchtor, or tho right of 
th*e jud^nieiit-debtor to redeem the niort^ag(ccl premises, "̂ r̂he 
application being in part only successfid, tho parties will l)cai.* 
their own costs in it.

made alsofidc and ardor sci aiytdc.
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A rP E L L A T E  CIVIL.

Jii'forc C h h f  Farrau  (aul M r. Jiixtire J’dr.sou.'s.

KA'SHI AND OTKKHS ( O U U I I X A I .  i ’ l . . V I N T U ' K s ) ,  A lU M ' . M .A N T S ,  r .  SA 1 >A'SJ 11 V  
SA K llA l lA 'M  SUET A^•|) o t i i k u h  ( o i u ( i i N M -  D i ' . r K N D A N ' r . ' ' ) ,  U i c m ' o n d h n t s . *  K o r m h f ' i '  1 .“ ,

‘**0 JC N Ty}Co.tmenl— Pm'li('n to utiif— Jtlitht <>/ dctinn— Dvft m/aut.o.spon̂
[j. p liu u tifT , in  a n  o jiiet'.nojib  su it , (uiu n iiik o  o\ik a  Ic 'ga l t i lL ' t o  t l io  liu u l, h o  h  i n -  

I
/

lu iiiiita iu  a  Hult a g a in s t  tin ; jw rso u  In  not\ ial ju r id i f . i l  po ifa  -ss io n  o f  s n c h  lnii>l 

■ , m 'o v o r y  w '.t lio u t  lu a U in g  t l io  iHMSon n n t lo r  w l'.ou i t lu ' l a l t i v  < lu in n  ta  luitU a

® ].lio l a / * "_/~v
— ' ‘-lu*re plainliil’ ii l)a^»;tl tlu'iv titki-to tlic land in on a Icds;* ^rniii(.ivl l>y ( lov -
crnnicltfa- occiip a n cy  I'iglit to tlu'ir la'oilcix'.s.-ior in titli*, aud mu'il the dciV ndanU
ill ojoctnu'ut, and tho ilol'cnilants I'lainuul io  lu)l(l tlu -la n d  nni^'V an occiiiiiu icy titli? 
co n fe rm l on  thorn b y  O ov i’i'unicnfc Hiihst'ciut-'nt to tho phiinliiTs’ li'n<o, it wus holtl thiif. 
th()ut;h (Uivi'vnniont in ig iit Imvi-pvoi)Oi‘ly  boon niaiTo u p u riy  sn a'̂  io  hind !L Uy the 
decrcc and provout fn tn ro  lit ip it io n , it was not a  ueci.’SHavy inirty to  tho su it,

Skcond appeal from the decision of lu'to Baluidiir KjtshiuiUh 
]?. Marathc, First Class Suhordinato .Tudf̂ e of Ivatiui^-iri with 
appellate powers, roversiniv the docree of Hju) Si'dich N. It.
]5ramhe, Second Class Subordinate .Tu<ljj;i‘ o f Mdlvjiii.

Suit in ejectment. Ĵ’lie plaintitVs sued to rccovcM’ ])osses.siuu of
certain <̂hcri or Crown land, allei’ iui*' that their ix'edccesscjr had 
obtained it from (loveiMUiient in h'̂ t-5, aud that from him it had 
devolved on them.

Tho defendants claimed to hold the lan<l undor an ordi'r nuide 
in 18S5 liy the Revenue Conuaissioner, who bad 'j;i\en them 
possession. They contended that the ])laintiiTs  ̂ cnus-.'of action, 
if any, lay ag'ainst (jovernmont, and not ngaiu'st them. ^

*■' Sccond A]’pcu1i Ko. Pi* of I9P3. I*



J5)

 ̂ '! In* 8nl».iniiuaii'.1 uil<̂ <) liolil Uiat il\o plaliitilts were entitled
H' iM 1 t llu* luiul, that they luul a io sue tlie clefcnclanfc.s!, and

'•*i V-itiy. Hcithor ( loviM’nuu-nt nor tho llevcnuo Connnissioncr was ^
a m'c. ssary }>ar|.y Id ilui suit, llo, tljci'efore, allowed tl*o claim.

On a|)j)ful l»y tluj (lt'fi.-n(lant.s the Jud^'o held that the suib 
was (icfcctive Dwin;  ̂ 1,0 tlu! plaiiitills’ oiiussiou to join Govern- 
im.Mit as u))ai-(}', aiul lû  passo*! tho followinj^ order :—

’ * I f  fill- )>1 itiitilti c lc c ; ,  w i’ liia tlii’ci' luoiiUis fn m i tliw HaU', to witlidvaw the present
• lit u!i‘ l ji-.Tsimt it t.n t.h,' pnijH'r *'uurt, iifcrr .ioiirmff tlui * iuvem m eut ov tlie, C onim is- 
■>i..ui*r uv tiu ’ ^ <̂>r •Liu’v iiT t'laU' as u luu-iy, Ui ‘y  have thiH Ouuvt’ s pcrm isauiu to  d o  so.
I l»i' *> l il " ill otili'l’" Ihr ht.;VMll Ti']■ "

'I'hi' fullDwin*; is an oxtraet from his jutljLjinent;—
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“ N..W, U u ' lu.iHi.-lu.il .|nestlou iH who w the livmei]i!il offeiuler in the iiialfcer, 
thf f;< vi num-)tL or til* ? 'I'Uo (lefi-uilant,-) might have oainorUy pressed
lUfiv r.ijiii MM Ik- put into p o êsslon of th(‘ land ; hut they avc not guilty of any 
iUv4vt i»v,spuHi i.tt 1 11.' lutid. They Iia\o come in in teiiauta of Cfovevnmeiit dii-

(hiiti tivsjiaisers. 1 tluiik IJic (Jovrrimieiit aiv pvincipally t 
hJo f..»* tin- if any, inariiinich as they, hy their oJlieers, drove out the
viouH ti'imiit anit )mb in a new tme. The (Jovenuiieut, as landlord, havo broke 
u-;ri-cn>(‘:it,, ccpriss m* implied, with ihfir former tenant, and have entered int 
â 'retnncnl. t.he defendants as new tenants. 'I'he now tenantw oceujiy I 
utt-ii-f the t'tht of «;(.vevnmont as landlord and underno inde])eudenfc title u« against; 
tho formor tenir.it (plainiifr), llic  defondan^n have inenrrfd no indfiMnidoiit rosyou- 
Hil.Uity t*wanh the plaiutilTs. Kvcn if the Uovcrnment ollieers’ orders hlmnld 1m 
iUfj^al, the respoUHihility of Covernment towards their former tenant eannot disap­
pear, and the (!<>v<'nniient arc a necessary party to tho plaintiirs’ suit. The plaintitVs» 
plrader avK>v>8 that the (lovfriunent have, hy tlmir Resolution (ICxhil.it 117), deehired 
thrh- Inability to restore tho laud t > tho pkinfclffs ami admit a cluini for eom- 
pt Tisation. 'fhe plaintilVs do not wish to i rouble tla; Government with a suit for 
recovery of iK)ssi>Ks‘.on of tho land. When they deem it fit, they would sue tho Gov- 
vrnment in damajs'es oidy. 'Dheir present elaini for recovery of ])oss;‘.ss!on should ho 
allowed a) a;,'aiust tho defendants only, who are in in'ssossion, but if the defendant« 
htiv»! not come into powession hy any indejX'ndent act of thoiM is no cause of
!i:-tiou as against them aloue. A t best, the defeiuhmts and Clovernmeiit liavo jointly 
eiiteri'd on tlie land, and they must he ousted by a decree of the Civil Court- The 
(i.ivirninent, â  Huperior holilera and recipients of rent from tho defendants are in 
direct pos:ess;on of the laud, and tho pla'ntilfs can never eomiiletnly KU'‘cced in
g. tting hack their p:)sstS3iou, unkMs and until tho plainti:irs obtain a de<Tee against 
Ufjvernnient declaring the latter ineorapttenfc to lease the land to a;iy per.son other 
than the ])la;ntilVs dur’.ng the fredi lease for thirty years. For as aoon as tlaj- 
,lofendauts are ejected by a decroc of Court against them only, the Govf-rnmonfc uiighti 
put in a third person and disappoint the plaintiffs. Tho Civil Court sbi.uld, therefore, 
never give an inad«inate and infi-uetuous relief to tho plaintiff. The Civil Court ia



■bound to join all persons interested in tlie sulijccfc-niattor of a snlt. The plaintiffs’ 1805.
suit is. of coai'so, defective for want of pavtics, and it cannot procoed.”  ----- --------------

K a s h i

^ho plaintiffs preferred a second appeal. fcADAsniv.
*  *  *  .Inveraritj/ with MdncksJulh J. Talej/cirkhdn, for the appellants 
(plaintiffs):— The Government was not a necessary party. Wo 

Lave a legal title to the land and have aright to estaLli.sli it against 
the defendants who are in possession. Tlie defendants who liave 
been pat in possession by Government may call on the Court to 
make Government a party, or Government may apply to be made 
a pavtj’-, but so far as we are concerned, we have got nothing t o ' 
do with Government. AVe want to establish our title ngainst tho 
defendants. I f the Court had joined Government as a party at 
the instance of the defendants, future litigation, if any, might 
have been prevented, but the non-joinder of Government cannot 
■affect us—Dicey ou Parties to Actions, pp. 4-30, 494.

Bra)is(^ with Narccyan G. Chanddvarhav, for respondents (de- 
fendantf eh—^ye claim under Government, and until Government 
is brou^ou; on tho record,, the question as to title cannot be fully 
•determiioncl. Government is, therefore, a necessary party, and 
as the plaintiffs omitted to join tliem, the suit was properly dis­
missed— Mahomed Israil v. IFise ; Krishno Lall v. BJnjrnb 
‘Cluinder II. II. Cannon v. Bissonath Government is con­
sidered to be a necessary party to such suits in Bengal.

FaeiIxVN, C. J. :—^The order made by the First Class Subordinate 
Judge, A. P., in this case cannot, in our opinion, bo supported.

The plaintiffs, alleging that the land in suit was their land by 
right of ownership, brought the present action to eject the de- 
fendants from, and to recover possession of it. They base their 
title to the land on what they allege to be a lease granted by 
Governnjent, giving occupancy rights to one Eamjl^ from whom 
they claim that it has devolved upon them.

The suit in its frame is a simple action of ejectment to recover 
the land from the defendants, who are admittedly in possession o£ 
it, and  ̂if the plaintiffs’ case is correct, Avrongfully in such pos-

(!) 21 Cal. W . E., 327. 0) 22 Cal. W . I !„  52.
(3) 6 Cal. L . R., 154.
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180C, ,s<‘ssu>n. That Leinfjf tlio nature of the plaintiffs^ claim, iirinut 
KA->iu tho (hifendants are tlie proper defendants to the suit.

V. '  ̂ m ■
SaiiAsiiiv. The defendants on their part also claim to hold the land under 

an occupancy title conferred on them hy Government subsequent 
to tlie plaiiitilTs  ̂ lease ; but, if the plaintiffs’ case is correct, Gov- 
(•rinucut havinj^ alreatly alienatc;d the land to the plaintifTs’ pre- 
<h>cessor~iu-title by ^•ranting him an occupancy lease, could not 
(unlt.'ss Government had th(‘- rig-ht to, and did, resume it, which  ̂
is one of the (pu^stions in the ease) afterwards grant it to the' 
dffendant?!.

Tlie Court of first iiiHtance, deemin_i>’ that the plaintiffs had made 
out a ji,‘0()d title as ocou[)ants of the huul, passed a decree in the- 
plaiiitinV favour, The Appellate Court, without arljudicating  ̂
upon the merits of the api)eal, passed the following* order :—‘^li­
the plaiutiifs elect, within three months from this date, to AVith- 
draw the present suit and present it to the proper C^nrt after 
j o in in g  the Governraenfc, or the Conniiissioner, or the >»ftry ot'
State as a party, they have this Court’s permission to o. The
Kuib will otherwise stand rejected. The costs througlio;. ■ in ho4̂ .̂ 
Courts up to <latc shall be borne by the plaintiff-respon 'n ts/’ I

Tiint order was ])aHcd npon the "round that as it w i»s tlu| 
action of the Coivuuissioner by which the |>laintifis were deprive(i 
of the land, the cause of action of tho plaintills was prinv>ril.' 
against Government, as (loverninent was tho priiici{)a1 olTi'rdi'i 
nndthattlie defendautshad incurred no indepen<lent responsibilitr; 
towards the plaintills. This, iiowever, is a misconception of tli 
Tuiture of a suit in. ejoctmcnt. The owner of laud is entitled t(? 
maintain a suit for its recovery from the person in ])osses,>51011 

without regard to tho (piestion how he (the owner) has l)ceii 
deprived of possession or how the present possessor has obtained 
it. The cause of action is the wrongfid retention oiHhe land 
by the defendants from its owners.

In appeal before us it has been argued for tho respondentH tliab 
the casea of Ifahomnd Isvail y. Krinluio hall v. JihijnU
Clinndtr"-  ̂ and II, IL Cannon v. Jrissnnat/t, shoAv that Govern-*

0) 21  Cal. W . l\„ p. 3:7 . (2) 22 Ca’ . W . I'., i>. 5:’.
(3; 0 Cal. I,, 11., 1' . ’ n-i.
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ment is a necessary party to tlie suit, and that as the plaintiffs 1S95.
Ijave not made Government a party to itj or withdrawn the suit, kI shi

^it now properly stands dismissed. For the appellants, on the s a .d I s iiiv

other hand, it is argued that though Gov'ernment might have 
properly been made a party so as to bind it by the decree and 
prevent future litigation, Government is not a necessary party 
to the suit, and that all the questions involved in it can, as 
between the plaintiffs and the defendants, be decided in the 
absence of the Government; and that' the order of the Appellate 
Court, which is in effect an order dismissing' the suit for want of 
parties, is erroneous.

We are of opinion that'the appellants'* contention on this point 
is correct. W e consider that if the ]plaintiff in an ejectment suit 
can make out a legal title to land, he is entitled to maintain a 
suit against the person in actual juridical possession of such land 
for its recovery without making the person under whom the 
latter claims to hold a party to the suit. It is in the power of 
the Court at the instance of the defendant ox’ of its own motion, 
if it considers it expedient, to make the person under whom the 
defendant claims to hold a party to the proceedings. This is the 
English rule and practice (Dicey on Parties, Rules 112 and 113), 
and it appears to us to be the most convenient and just course.
It is enough for the plaintiff to sue the person in actual posses­
sion. It would be unfair upon him to compel him to add a 
party of whom he may know nothing and against whom he may 
have no cause of complaint, while the defendant by disclosing the 
name of the person under whom he claims to hold can have him 
made at his own risk a defendant to the suit.

The cases in the Calcutta High Court to which we have been 
referred do not, in our opinion, decide more than this— that 
Government is a proper party in a suit like the present. In that 
view we'entirely concur.

In the present suit the defendants^ case is that they were 
placed in possession of the land by Government, and they could 
have asked that Government should be made a party. They did 
not ask this, neither has there been any application on the part of 
Government to be made a party. The issue in the first Court

33 1 8 9 8 -3  .
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mr>. WAH liascd on tlio plea ol; tlio dofcndants that tlio suit was "bad, 
hisui iiuisnmeli as it was not brought against Q-ovornmcnt. Tliat issuo

BhvSmiw waB projKrly Jccideil la tlio negative by that Court. Tho Appcl- 
h\to Court wrongly decided otherwise. l^Iio snit iy'^not had as'' 
ifc is fro})iod lUid brought, noitlior in Govoriiment a nccessary 
imrty to it. Tho most that can bo said is that it’ Qovernnicnt be 
iiuulo ft parly, the (picBtioua at issue between tho plaintitts and 
Covornuicnt can bo efCecLually tried and determined in this suit, 
but tlio plaiiitiflt) do not ask tliat tlioso qucBtionB yhall be deter­
mined in this suit, and G ovcrnnicnt cannot bo alFocfced by tho 
result ol‘ this suit, so that those qucBtions may safely bo le£t to 
bo determhled, if neccssary, in future litigation. Had tlu) Com'b 
of lirst instancoiii the cxcrcLso of its discretion joined Governmenfi 
as a party, there would havo been nothing to say against its pro­
cedure, but wo think that it was unfair and unjust in the present 
caso for tho Appcllato Court to liavo called on tho plai^tifls at 
that stage of tho proceedings to amend their plaint by adding 
Govornmont m a party. Such an amendment would have the 
oiFect of materially changing tho frame o f tho suit and nulMying 
tho whole of the proceedings already had in it, since it would 
noccssitato the return of tlio plaint to tho plaintifFs and their 
presenting it ali’osh in anotlier Court.

Wo must, therefore, set aside tho order of the lower Appellate 
Court and remand tho appeal for a trial on tho merits^ tliat iŝ  
for a determination of tho title of tho plaintiiI^  ̂ to the land as 
against the defendants. Costs hitherto incurred to abide the 
yesulb.

Order set aside,


