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not jiistifind in treatinpj a sammons allixed to liis door as iiuo-
service. The anumionfj slioiild bo again sent to the <ltvrendant*s
honso to bo served upon him when tho iiuiniric.s ina<k! .show thaf,
lie is likely to bo at home and to bo l'orind there. The Civil
Procedure Code in the matter of tho Korvico ol' a kwuiuouh does
not ta'ivc into aecoimt the female, memljors of a (hvhuidant’'H fa-
mily, and does not rely npon the presumption that they will take
Steps to inform the defendant of what tfike.s |)lace in hi.s absence.

Tn tho pi'Csent case it Jippttars from tho petition of tlio <le-
fendant that he did not heai-of tlie institution of tho suit until
after tho docreo had been passed. That fact wus not, however,,
before the Subordinate Judge. The defendant thc're reHcd upon
the technical insufficiency of tho servieo of tlie sunnnon.s™ as we
think he was justified in doing. Section I0S provides .hat if
the defendant satisiie.s the Court that the .sunuuons > ¢ not
dnly served, it sh:dl ymss an order to set aside the deereo. 'j'lirw;
was no oviilenee ljefore the Subordinate Judge that the’6r o*iid-
dant knew of the service of the summons l)efore the hearii <

VQ make the rule absolute, and setting aside the decuHiej dii-ecl
the Subordinate Judge to restore the .suit to his lllo and
of it on. tlio merits.  Costa of this appUcution to hi; co.sts /n fhc
case.

liiLic made (ihsolufe (iit'l dacrei’ ret luint..

APPELLATE CIVIL.

Before Chief Justice JFarran and j\Ir. Juslice .'"Piu'soi/h,

PARASHRA'M HAHLA'L (original PLAINTIFr), Aitlkiant, N OOVLVI)

GANESII PORGAIIMKAU (oiuoinal Arruc.vNi' and uiUdixA!, iMn
AKT), OrPOHENTS,*

Mortfjagp—EquUn of redmpfi(m~~Ex(‘OHtion~A(facJmm}f of cqviN;

— Civil Procedure Code {Act X1V of 3882), See$. hin/ "I JA-"Ti-ftiinfrr af'
Propej'fij Act (I1Vof 1832), Sec. Q

oM
Tho eqviiby of rcdemptiun of tlio iiiorbgagoi’ iuunoveahlo propi-rty, Uikt i«. as sutrh,.

liable to be atbaclica and sold in execution of a decrws finwstioli ni titj t'tvil
Procednro Code (Act X1V of 1SS2), Its attaduneut Ciiu lio dIVft.d iUjd.T hhUou

* Application Ko, 146 of 1SOj nnder exLraordinnry jurisdktifm.
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in any way and all persons fr.r.u roeciving' it, such ordur bain”™ praolaimod and uotificil

astlicrciudircctccl.

<Applisation \mdei’ tlie extraordinary jurisdiction ok tlie High
Court (section 622 of tlie Civil Procodiiro Code, Act XIV of
1882) againist tlie order of. Il:io Silliob ]). V. Eliat, Subordinate
Judge ot* Sangamner in the Alunediiagar Districtj in an executiou
proceeding.

In exociifcion o' a money docrcc against one 3>alvant Mriiubak
the plaintiff attached Ids sliop. Tluiroiipon one (Jovind Canoslr
Porgaund-car applied for the removal ol' the attachment on the
ground that ho was in poss(\ssion ot' tlie shop as mortgagee
of Balv-ant. The Suboi'<linato Judge ordered the attachment to-
he raised™ holding that the shop ljeiiig in Ciovind’'s possession as
mortgagee, tlie equity ol' redemption coidd not be sold in execution.
In his order the Suliordhiate Judge obser\x‘d that though it was
the practice of his and other Courts to attach and sell an equity
of redemption even when the. property mortgaged we in the
I"osscs.sion of the mortgagee, the ])raetico was wrong according
to section 280 of the Civil Procedure Code (Aet X1V uf ,1S82).

The plaintiff a]iplicd undi.'V the extraordiuarj'jurisdiction and
obtained a calling on Govind (the luortgagee) to 8ho\v
cause why the order of the Judge slunild not be set aside.

D(tji Ahuji Khave appeared for plaintiff in support of tlio
rule.

(UinnasJtihn jY. Ndflkariu' appeared for the mortgagee to .show
cause.

Parii;VN™ C. J. :—This is an application to set aside an order of
the Subordinate Judge raising the attachment on ccMtain im-
moveable property and (lii/>r alia) upon a sliop of the judgment-
(lebMr which was in the possession of Covind Ganesh and au(.)ther
as his jiiortgagees. The Hubordinato Judge raised the attaeh-
meut upon the gnmnd that an equity of r(demption in immove-*
nblo proporty in the possession of a mortgag(e is not lialile to be
attached and sold in execution of a decree. For that propo.sition
he relies vipon Kafisirnv though lie admits that
it has been long the practice of his and other Courts to attach

(1) 10 Bom. ir. C. R., 1UO.
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and sell the equity of redemption in niortguj~cd pronusoH under

rARASIINAM  snch circuinstanees.
HaiuAc

o The ecpilty of rcdoniption in niort™at™ed pronii.scs *if? ini*
((3‘];\]’,'();2 niovcable property. “ An equity of redemption has always been
considered as an estate in tbo land, for it may be devised, jj*ranted

or entailed with remainders, and such entail and romuindern

may be barred by fine an<l recovery and, therefore, cannot be
considered as a mere right oidy; but sucli an estate whereof

there may be a seisin. Tlu; person, therefore, entitled to the

equity of redemption is considered as tlie owner of the hm<l,

and a morhgage in f<C is considered as personal assents.” Per
Hardwicke, L. C., in Ca&hormyv. iS\MyY<!  cited in llealh v. ;
JlahalaviL  KunaJi“K As such it is liable to be attached and

sold, falling within the scope of section 206 of the Civil Proce-
dure Code (Act X1V of 1832).

The attachment of bucli property is cffcctcd under scctioii 274»\
of the Code by an order prohibiting’ the judgnicnt-debtor from \
transfei'ring or charging the attached property in any waj' and
all other persons from receiving the same from him by purchase,
gift, or otherwise, such order being proclaimed and uotifiod as
there directed. The property to be attached should™ however,
be not the mortgaged property itself, but the * equity of redeni]>-
tion™ of the mortgagor, eras it is called in section 00 of the
Transfer of Property Act ‘“'the right of the mortgagor to re-
deem the mortgaged premises. This is not vested in the mort-
gagee, nor docs he hold it in trust for the mortgagor, WIluni
the right to redeem only is attached, the mortgagee cannot com«
in and ask to have the attachment raised under section 280 of
the Code. It is otherwise when the property itself is attachiid,

as it was in the case of Kassimv v. Vilhaldds'™ referred to by
the Subordinate Judge.

111 the present case it was clearly the intention of the attaching
creditor to attach, not the property itself, but the equity of re-

demption of the judgefnent-debtor therein, though that intentioik
has not been expressed in the most apt way.

(n ] Atk., GO3.

@ I. L. K., 18 1Jom, 739 at p. 740,
<) ¢ Q. B. D,, 339 at p. 360.

H) 10 Bom. H. C. R,,p. 100.
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\Vc make tho rnlo absolute, and set aside the order raising the 8%,
attaclnnent'Of tho shop, and direct that it c6iitinuc upon the I' ARAann.Ut
equity of redemption of the judgnient-dchtor, or tho right of
th*e jud”™nieiit-debtor to redeem the niort™ag(ccl premises, "™te

application being in part only successfid, tho parties will l)ai.*
their own costs in it.

made alsofidc and ardor sci aiytdc.

ArPELLATE CIVIL.

Jii‘forc Chhf Farrau (aul Mr. Jiixtire J'dr.sou.'s.

KA'SHI AND OTKKHS (ouultixal. i'l.vINTU'Ks), Alum.M.ANTS, r. SAT>ASINIV
SAKIIAIIA'M SUET are])otiikuh (oiu(iiNM- Di".rKk NDAN'r."),
*OJIN
O.SIITY\

[i- plivutifT, in an ojiiet'.nojib suit, (uiu niiiko o\ik a Ic'gal tilL' to tlio liuul, ho h in-

Uicm'ondhnts.* Korm hf'i* 1.«

Ty}Co.tmenl— Pm'li(‘'n to utiif— Jtlitht </ dctinn— Dvft m/aut.

/ u, m'ovory w'tliout luaUing tlio iHMSon nntlor wl'.oui tlu' laltiv <luinn ta IluitU a

® Jlio la e

— ' “lu*re plainliil’ii a™;tl tlu'iv titki-to tlic land in on a leds;* ~rniii.ivl 1>y (lov-

crnnicltfa- occiipancy l'iglit to tlu'ir la'oilcix'.s.-ior in titli*, aud mu'il the dciVndanU

conferml on thorn by Oovi'i'unicnfc Hiihst'ciut-'nt to tho phiinliiTs’ li'n<o, it wus holtl thiif.
th(Qut;h (Uivi'vnniont inigiit Imvi-pvoi)Oi‘ly boon niaiTo u puriy sn a”~io hind L Uy the
decrcc and provout fntnro litipition, it was not a ueci.’'SHavy inirty to tho suit,

Skcond appeal from the decision of lu'to Baluidiir KjtshiuiUh
]?. Marathc, First Class Suhordinato .Tudfe of Ivatiui™iri with
appellate powers, roversiniv the docree of Hju) Si'dich N. It
]5ramhe, Second Class Subordinate .Tudjj;i* of Mdlvjiii.

Suit in ejectment. “Jlie plaintitVs sued to rccovcM' ])osses.siuu of
certain ~<ri or Crown land, allei’iu*® that their ix'edccesscjr had

obtained it from (loveiMUiient in -5, aud that from him it had
devolved on them.

Tho defendants claimed to hold the lan<l undor an ordi'r nuide

in 18S5 liy the Revenue Conuaissioner, who bad 'j;i\en them

possession. They contended that the ])laintiiTs™ cnus-.'of action,
iIf any, lay ag'ainst (jovernmont, and not ngaiu'st them. 4
‘# Sccond A]'pculi Ko. F* of 19P3. §



