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plaintiffs among the rest, and ift would be inconsistent witli the

~policy, of tlio insolvency law tlint they should obtain a further

remedy ljy an independent execution of their own, an fidvantagc
not shared by the other creditors, *“ So completely docs the
bankruptcy of one partner sever the joint rights and interests
of the partnersliip, that even an execation issued a“uinst the
partnership oft'ccts snhaeipiently to the act of bankruptcy”™ will
10 invalid and inoperative upon these tliects for tlio act of
bankruptcy overreaches tlio executionj and it is not compe-
tent for the execution creditors to disappoint tlic arrano-(nne>its
made in l)ankruptcy for the e((iial distribution of the effects of
the partnership among all the creditors ; since it would d»‘feat
the just policy of the bankrupt laws”"~—Story on Partnership
(5th Ed.), p. 537. Substituting “ the uiljudieationfor ‘'tlui
act of I:>ankniptcy/” these principles appear to me to be ecpially
applicable to this counti-y.

Yo Judge’s sunnnons must be made al)solute, and the. claim
allowed with costs, subject to the amendment of the sunuiioris by
substituting tho name of the ollieial assiguiio of Madras for that

of Mr. Turner. | certify for counsel.
Attorneys for plaintill:—Messrs. Ilin'dnl, I\fulla <nul Mulla.
Attorneys for claimant:—IMessrs. Lunch and Omen.
Attorneys for defendant:—Messrs. yModldl and .Unloi

APPELLAMNE CIVIL.

Jjeforu Chief Farvnn and Mi\ Jnslire Pav/ioni--.

iilHOMSHETTI JINAI''ASHETTI (osKiO-Ai, DivricNDAN'"), Ai>i-i,ro,VNT. iv
UiMA"15A'l (intidiNAi. 1'i;AjSNnKi-), Ori’ONKNT."*
I'racliw— Troccthire SuinmoiiK— Sari'im uf utiminoitx— Civil rroct'thv'f. Coilc
8u s82.

\yiu'vc a dcfi'udimt  tciiip)iiiirUy iibmiifc from ligjiw, iiivl Is not ri'i>rsnstt'd it lii<
lionso by an ngi'iit nr male nuinhor of his fuiuily, a Indj.' is tint jii.sliluil in In ntiiig
tlio ilxirf’ of a munuious to liis iloor an duo Murvict, TIn! Kuiintiuns Nhoiild hu ajj-iihi
scut to tlio hotisi* to lie 87ni'd upon liim wlu-n tlu; inifuu'ki iiiailo «dKtw
that ho is likely to be at honio and to be fomul tlu ro,

* Application Xo. 20t of 1SI>4 uudor oxtraordiunry jurisdiokicn.
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The Civil Procedure Code (Act X1V of ]8S2) in tiI>c rantter of .tJic servicc of ft

summons doca not take into account tlio finmlc members of a dofcndants family*
and does nob rely upon tl»o presumption that they will take stejis to mfonn the
defendant of what takes place in his absonco. -
Application under the extraordinary jurisdiction (section 25
of the Provincial Small Cause Courts Act I X of 1887) against
an order passed by Rtio Bahadur Jayasatya Bodhrav Tiruialrao,

Pirst Class Subordinate Judge of Belgauni.

Application by tlie defendant to have tlie decrec passed against
litin on the 13th Api-il, IBO), set aside on the ground tliat tlio
summons had not been duly served upon liim.

It appeared that on the 3rd April™ 1891, the bailiff went to the
house of the defendant, but could not find either the defendant
or any male upon whom service could bo elTectcd ; tliat he was
told by the defendant’'s wife that the defendant hud gwne to
Ookdk and would return in two or four dnys; that thereupon
the bailiff had posted copy of the sunnnons on tlie outer door of
the defendant's house. ”

The Subordinate Judge held that this was suflicicMit .servi®,
and passed a decree against the dofeu<lant cyv pinit' on tho 13th
April, 1891.

In the followiug May the defendant luu'ing heard uf the
decree applied to the Subordinate Judg(' to set it asi<le under
section 108 of the Civil Procedure Code, but tlu. Suburdiuutc
Judge rejected the application.

The defendant applied to tho High Court under its <xtra-
ordinary jurisdiction and obtained a rule nUi, erdling on tlie
plaintiff to sho\v caiise why tlie order of (ho Subordinate
Judge should not bo set aside.

Vdsndeo G. li/Ziandarkar appeared for the applicant (<leftmdaiit)
in support of the rule The summons was not jiroperl™'.served.
The record, if correct, shows tliat the plaintilt was informed of the
place where defendant had gone. There was no report by tho
bailiff that defendant could not be found, or that attempts had
been made to effect service on defendant and that he had evaded
it. Under sections 80 and 82 of the Civil Proce<lure Code, tlie
Court must be satisfied that the defendaiit is evadin” service of

«
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dilie snmmori™-~"Rama Ray v. Shridkar Pershad Y; Cohen v. N-iir-
-Mng Dass™-. ' i™ho fact that the defendant’'s wife knew that the
bailiff caino. to tlie house to serve the suiumous on her husband

m<loes not show that the defendant carne to know of the suit. A
wife cannot he said to be an agent under the provisions of the
Civil Procedare Code, nor does it contemplate that females should
be treated as agents.

There was no appearance for the opponent (plaiutiiV) to show
cause.

Farran, C. J. :(—We think tliat in this case the order of tlie
Subordinate Judge exercisitig Small Cause Court jurisdiction
refasiug to set aside the decree, was not according to law.

The defendant applied to set aside an ex-parte decree passed
ngjunst him on the 13tli April, on the ground that the
summoms had not been duly served. From the atFidavit of the
serving., officer it appeared that ho wonfc to the house of the
-defendant at Hasur on the 3rd April, 1 8 9 and not finding the
=defendant there, nor any male upon whom service could be nuide,
Avas told by the defendant™s wife that the defendant ha<l gone
to Gokak, a neighbouring village, and would return in a period,
according to the bailiffs stateineut, of four, and according to that
of the plaintiff's servant, of two days. Thereupon the serving
officer posted a copy of the sunnnous on the outer door of tho
house. The Subordinate Judge treated tliis as due scrvice.
We are of opinion that ho was in error in doing so.

The object of the service of a siinnnons in whatever Avay it
may be effected (other than substituted service to which other
=considerations apply) is that the defendant may bo informed of
the institution of the suit in due time before the day fixed for
the hearing, and when from the return of the serving ofticer
it appears that there is no likelihood that th(i summons will
come to the defendant”™s knowledge in due time, or a probal)ility
that it will not so come to his knowledge, it cannot be said timt
there has been jluo service. When a defendant is temporarily
absent from home and is not represented at his house by an
jigent or male member of his family, wc think that a Judge is

0) 4 Cal. I.. 11, 837, ij, 1. r., iq Cal., 203.
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not jiistifind in treatinpj a sammons allixed to liis door as iiuo-
service. The anumionfj slioiild bo again sent to the <ltvrendant*s
honso to bo served upon him when tho iiuiniric.s ina<k! .show thaf,
lie is likely to bo at home and to bo l'orind there. The Civil
Procedure Code in the matter of tho Korvico ol' a kwuiuouh does
not ta'ivc into aecoimt the female, memljors of a (hvhuidant’'H fa-
mily, and does not rely npon the presumption that they will take
Steps to inform the defendant of what tfike.s |)lace in hi.s absence.

Tn tho pi'Csent case it Jippttars from tho petition of tlio <le-
fendant that he did not heai-of tlie institution of tho suit until
after tho docreo had been passed. That fact wus not, however,,
before the Subordinate Judge. The defendant thc're reHcd upon
the technical insufficiency of tho servieo of tlie sunnnon.s™ as we
think he was justified in doing. Section I0S provides .hat if
the defendant satisiie.s the Court that the .sunuuons > ¢ not
dnly served, it sh:dl ymss an order to set aside the deereo. 'j'lirw;
was no oviilenee ljefore the Subordinate Judge that the’6r o*iid-
dant knew of the service of the summons l)efore the hearii <

VQ make the rule absolute, and setting aside the decuHiej dii-ecl
the Subordinate Judge to restore the .suit to his lllo and
of it on. tlio merits.  Costa of this appUcution to hi; co.sts /n fhc
case.

liiLic made (ihsolufe (iit'l dacrei’ ret luint..
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Mortfjagp—EquUn of redmpfi(m~~Ex(‘OHtion~A(facJmm}f of cqviN;

— Civil Procedure Code {Act X1V of 3882), See$. hin/ "I JA-"Ti-ftiinfrr af'
Propej'fij Act (I1Vof 1832), Sec. Q

oM
Tho eqviiby of rcdemptiun of tlio iiiorbgagoi’ iuunoveahlo propi-rty, Uikt i«. as sutrh,.

liable to be atbaclica and sold in execution of a decrws finwstioli ni titj t'tvil
Procednro Code (Act X1V of 1SS2), Its attaduneut Ciiu lio dIVft.d iUjd.T hhUou

* Application Ko, 146 of 1SOj nnder exLraordinnry jurisdktifm.



