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FULL BENCH.

APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Justice, My, Justice Jardine
- and I, Justice Cundy.

BHAU s1x POMMzek NNA, DECEASED, PLAINTIFF, v. RA" MCHA’\TD RARAQ
BIN MAHIPATRA'O, DEroyDaND.¥

. Vatczn det (Boitt, det IIT of 1874), Sees, 5V, 10 and 15%), Cls (")-—Jmen(’mg

Aet- V of 1886, Sec, 1 (Q—-Deshamulln mtan—-C’mmnufahon aof e mce—-G’ortZan

Settlement,

Séction 10 of the Vatan Act (Bom. Act IIT of 187 3} apphe% to des]mmulhzz.
service vatan with respect to w ‘hich the lnblhty to serve has been commuted under
the Gordon Settlement

*Reference by the Collector of Sitira,

® No vatandar shall, without the sanction of Gov ernment, sell, mortgage or
otherwise alienate or assign any vatan or part thercof or interest thorein to any
persen not a vatandir of the same vatan, , '

e When it hall appear o the Collector that by virtue of, or in execution of, a
decree or order of any British Court any vatan, or,any parb tlrereof, or any of the

profits thereof, recorded as 'such in the revenue records or registered under this Act

and- asmgned under section "3, as remuneration of an oﬁicn’cm has or haveafter the
_date of this Act coming into force, passed or may pass without the sanction of
Goyernment into the ownership or beneficial possession of any person other than
the officiator for the time heing;.or thatany such- vatan or any part tllemof or-
auy-of the profits thercof, nob so assigned has.or have so passed or may pass into the
ownerslup or beneficiad possession of any person not a vatandar df the same vatan,
the Court shall,-on yeceipt of a certificate under the hand and seal of the Collector,

stating that the property to which the decre® or order relates is'a vatan, or parh

of a vatan or that such property constltutcs the profits or part of the proﬁts ofa
vatan; or is assigned as the remuneration of an oﬁicntor, and is, therefore, inalicnas

‘ble, remove any attachment or other plocess then pending against the said vatan,,,

or any part thereof, or any of the profits thereof, and set’ aside any smle or order

of sale or transfer thereof, and shall eancel the dccree or order comp]axned of so

far *as it concerns-the said v‘xtzm, or any parb thweof or-any of the profits
thereof. :
() Clause 1.~~The Uolyctor may, \Vlth thc consent of the holder of a vatan

gwen in writing, rclieve him and his heirs and sucesssors in perpetulty of theirlias"

bility to perform servide upon such conditions, whether consistent.with the provi~
sions of+this Act or not, as may, be agreed upon by the Collector and such holder.

Clanae 2, -Any sett‘lement made for thispurpose before the date of this &cb com- :
ing mto force by any Collectar or other officer acting on behalf 6f Govelnment mth
the holder of ariy vatan shall have tlic.same force,ns if made widet this-Act,”

@ @ Without the sanctioh of Government it shalt-not ]qe competent s
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" Reroesxer by R, B Candy, Collector of Satara, uﬁder section 1_0
of the Vatan Act (Bombay Heréditary Offices Act III of 1874).

One Rémchanirardo bin Mahipatrdo Ghorpade, resident of Bahddu-
vidi in the Valva Téluka, Sétdra District, held certain “ deshamukiii™
service vatan lands in the villages. of Bahddwrvadi and Kanegaum in
that téluka. The lands were mortgaged by him i March, 1873,
to one Bhdu bin Pomménna as security for the repayment of loans
amountlng to Rs. 2,000. Subsequently - both Rérachandrardo and,
Bhau having: died, Bhén’s son and heir Afmna brought two suits in

the Cowrt of the District J udge at Stara against the heirs of Rém.
chmudml 40, namely his two widows Vithébéi and Anandibdi, the
latter a oinor topresented by the Collector as her administrator, for
"the recovery of Re. 2,000 as principal and Rs. 2,000 as, interest by
. tho.abﬁauhmmt and sale of the mortgaged property if necessary.

The J‘udoe on t,he 21’011 March, 1886, awsarded. the plaintiff’s dalms,
The Collector in his representative capacity preferved appeals Nos.
+67 and 68 of 1880 to the High Court'at Bombay which conﬁlmed
the decrees of the Judge on the 28th Sgptembel 1888,

On the 13th Auo‘us'c 1891, thc Judoe issued an order for the at- .
“tachment and sale of thelands in satisfaction of the plaintitf’s deerecs.
and sent the decrees to the Collector for execution, But as the lands,
to be attached and sold were deshamulhi service lands which could

. npt be alienated leyond the lifetime of the mortgagor, the deceased
il‘i'ciniull,mdm,uio, the Collector granted two certificatos undei section
10 of the Vatan Act and forw: udcd them to the Ihoh Comrtin order
that the order of the Civil (Tligh) Court ouleunu- the <.Lle of tho

ERS
L4

(@) Toa vatand g to mortgage, chmr e or aliengte or lease, for n, pcnod beyond
the term of bis natmal life, any vatan or any part ther eof, or any interest thegein
to or for the benefit'of any person who is not a vatandir of the same vatan 3

(&) To a representative vatandir, to mortgage, Lh’tl‘"’b, or lease or ahenate any
right with which he is tnv estud, as such, undcr this Acls

()) In ihe case oi‘ auy vaban ia respect of which a servics cominutagion setble..
1ment bas been effected, cither under section 15 or befole that scction came mto
foree, clause {8) of this %cdwn shall apply to such vatan, unless the ngh{; of'
alienating the vatan without the sanction of Government is conferred 1 upon ‘the

vatandévs by the terms of such Bcbtlemeut or has been acquired by them under the
aid terme,
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La,ndb might' be set- '1&1de, and he asked fm “the cancellation of the

orders pf the District Court for the attachment and sale of the lands. "

"On 1eeexpt of the Collector’s certificates the Courb ordered tha.t
liefore taking further action in the matter, notiee should he' given

to the parties and the Government Pleader, as the question might _
_arise as to whether the case fell under section 10 of the Vatan Act -

(Bombay "Act IIT of 1874),

- Rdo Séheb Visudeo J.-Kistikar (Government Plea:der) apyeared

fur the Gov ernment of Bombay .

Tnverarity (with Baliji A, Bhdyrat) dppe.mcd for the pl&mhﬁf
'(3“(1‘*111611’6—(.1(.(11’(01)

Lhuzslaazzlm/ A mmblmz appeared for the: defendants (judgniente

-debtors),
Sancext, C. J.1—In the plesen’n state of the authouhea, I think

it advisable that the guestion, whether the provisions of section 10
“of the V: dtanddl Act are applicable in the. case of a vatan in respect -

of uhmh a settlemunﬁ has been. made under Gordon’s Settlement
should bé referred fo a Full Bench.

(,A;um J::—The (uestion is whether this’ Court is compelled to
act.on the certificate submitted by the Collgctor under seetion .10,
Bombay Act TIT of 1874,

Tt is cleal from the record of the Case in which the deeree in
question” was passed, that the land which is to “he sold under the
dégree 1s admittedly part of'a deshamukli seivice v atan, the hablhty
to, sorvice. connectcd therewith havi ing been: communted by Gordon’s
SLiLlcmen{

vThe sanad granted under that settlement has ‘noi; been produced

in the present proceedings, but it is not .disputed that i this case

there was no condition of the settlement expressly allowing aliena-
“tion of the vatan property.

~ The Division Berich of this Gomﬁ which confirmed the declee; of .

the Dlstrlct Court permitting the attachment and sale of this pro-

perty, as appears from the potes of the learned Judges, relied wpon -

the ruling of the Full Bench in Ridhdbdi v. Anantréo®, on the thlrd
] Il L, R,, g Bom,, 198,

4_25 :
1895,
BI{A. v ’

Rmunwmm-
PA o



4% THE INDIAN LAW REPORTS [voL. Xi’:‘

1895, - question su]nmttcd to. the Full Bench in that case, viz., that lands

Bur'v - of 2 sexvxce vatan beeome alienable ‘when ihe services are abohbhed

RAMCJANDR a~ . But, as pointed out in dppdjiv: K eshcw’” the decision in the"
x4, " ahove case on that question had reference exclusnely 0 & “settlement
under Bomb:w “Act IT of 1803 ;.and the nature and effect of & Gordon
Séttlement was -dotermined in thc last quoted case, in, ‘which. it was
shown that at the time when the Gordon bettlemeu‘cs were made,
service lands were regarded as the remuneration of the hereditary
.officer, and tade inalienable by Regulation X VI of 1827 (as construed
by the Courts) beyond the life of the actial incambens, and thiat the
settlements made by Gordon’s Committeo, unless it was othexmse.
specially provided by-any particular settlement, were not intended by
either party to those settlements to convert the vatan lands into the
private pwpmty of the vatanddrs with the necéssar ry incident of
a,hemblhty, Tut to leave them ‘attached to the hereditary “offices, wlich,
although freed fiom the 1)91Emmmm(3 of service, -remained intact,
as shown by the definition -of 'hewchfmy -office in the (1ecla,1atory
Act ITT of 1874, . »
- The d,ewswn in Jagjivandds v: Im(?u,c?, Alz(g) by Westropp -G J
and Kemball, J., showed that the fact that the services appertaining
' to a vatan had been commuuud would not make a vatan.alienable ;
and the intention of the Begislatuic to include within the terms of
“Bombdy Act TII of 1874 those vatans the-services appertmmng to
“which had heen commuted - by Goxdon & Scttlement, is, as shown " in
the ease before quoted apparent from Lhe definition of he1e(htmy
office in Bombay Act ITT of 1874. Tt may be remarlked that the
exprossion “ ceased to he demanded ” with reference.to the services
originally appertaining to & vatan has apparently direct ai)plic@.fibn;
‘to the terms’ of the sanad usually "givdn in cases~ under Gordon’s
Rettloment, in which it is recited that “the said lands-and cash
allowances. shall Le continued without demand of service””  (See
Cordeanx’s Colnpﬂ&tmn, 1. 142.) - The exyivession cannot apply to *
those vatans; the services appertaining. to which were useful to’ the
village community, but which have now fallen into desuetude, for
the term “hereditary office” in Bombay Act TIT of 1874 is limited
to ofﬁccs held for the performancé of dutics connected with the cml
administy alw)g »vhduhcl those dutw,s are now demanded or not, -

T, L; By 15 Bom., ab p. 22 . % 1L, B, § Bomy, 211,
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The result of these contiderationg is that primd facw & vatandr
nnder Gordon’s Sefitlement is within the terms of Bombay Act’ 11T
off 184‘1« which go far' c]mngj(fd the old law that, whezeas the prohibi-
tion against alienation undel section 20 of Regulation XV of 1827
was Tostricted by the. 1ntelpleht1uns pub on ‘the geetion by the Sadar
Addlat to alienations esceeding the “lifetime of the meun}Lent or
co-sharer, the .alicnation _prolibited by section 5 of Bombajr Act TII
of 1874 was any alienatitn without the \rmctlou of Government. ~ By
Bombay Act- V- of 1886 ‘the prohibition tvas confined to ahenaﬁlons
Wlthout the sanetion of Gov ernment heyond the life of fhe alienor.

Now it is eloar that tho object of section.10 of Bom]my Act III i

of 1874 was to give practical éffect to the probibitions against ahena-
tions by vatanddrs as p1ov1ded by sections 5.and 7 (sce Shankar v,
BdbdjiMy. Ii, then a vatanddr wnder Gordon’s Settlement “comes

within the provisions of section 5, the Collgetor can, in his case, ach

under the provisions of settion 10.

"But; it is géid, the object of the provisions of section 10 is ob-

viously to enable the Collector to preserve tlie vatan pmperj;y'for the
purposes of the office. 'The general object is that.land should be
alwag s forthcoming for the remuneration of the, office— 72 Gdhdbdi v.
Anantrév®. But where the serviees have coased to be demanded,
what mtel est has the Collector in interfering to protect the property ?

The- suceesswe vatanddrs might assert their rights ifi the civil
Coutts under the law pr (ﬁubxtmo* alienation (V»hethel generally .or

beyond: the lifetime of the. alienor), but thereis no apparent reason .

Why the Collectm should interfere. -~ ... . L.

The a.nswel to this auniment i that, ds ,shown above vata.ndaits
under Gordon’s Seftlement were purposely mclnded withm the terms
of Bombay Act IIT of 1874. Othelwhe there WBF- no obJeet 1. the
peeuliar definition of < her editary “office” If, as the- véports of the
Gordon’s Committec show, dppdji v. Keshav', the- mtention both
of Governmerdt ‘axid of the vatandirs was to leave the va’tan lands
attached o the heredlta.w oﬁiees then there is no-reason Why the
‘Collgctor should not intentionally have beeh given a disretion,
enabling him to keep the lands so 'tttwched Smce Bombay Act v

® LI R " 12 Bom,, 50‘ S C@OLL R., 9 Bom.», ah P 210
s <a) L L, R,lSBom., abp, 23,
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of 1886 was passed this dlSGl@thll in the case of “unassigned * vatans -
“would he limited to alienations: Wl‘ohout i;he s'metlon of Government
and beyond the lifetime of the alienor. ‘In the present case, the -

mortgage was effected in 1873, and by the then law was good only

for the lifetime of the alienor. The alienor is now dead, It. is clear.
that hysthe civil Comrt’s order, dated 13th August, 1891, directing'

the attachment and sale of the property, part of the vatan in'guestion

may passinto the ownerghip or beneficial possession of & person nof

a vatanddr. It is sufficient, then, for the Collector to certify that

this proporty is part of a vatant Tt ““is, therefore, inalienable,”” and

this Canrt must seb aside the order for sale and cancel the decree. Tt

has been ‘held in Kasturchand v. Bailvantrav®, that the Collectoy -

acting wnder section 10 acts judicially, ‘and his certificate, therefore,

cannot he questioned by the Court. (See also The Queen v. Colling®, )

Tt wasar gued that the ugeof the word: such in desor 1b1ng « umssmnecl” .

vatans in section 10 must Ve taken as showing that a vatan to come
. - ) : ) . « @
within the terms of that section must be assignable, I cannot agree

with that argument. Read strictly the words would mean “any -

vatan assWned wnder section 23, but not so ‘assigned,” which would

Ye nomsense. - I take if, therefore; that the word suek is supelﬂuous |

and must be rejected. ~ As was said in Ridhdbdi v.. Amamavﬁ)
“ By section 5 of the Act the alienation of any vatan or part themof

is forbidden without the sanction of Government to any perton not -

a vatanddr- of the. same vatan, and by séttion 10 power is given to
the Collector to set as1de zmy sale or transfer thereof.”” I vatans

-upder the Gordon Settlement ‘aze within the terms of qecmon 5, then
‘there is nothmrr 1o exclude them from ‘the 1)1ov1s1ons of section 10,

‘No doubt a.ftel .the decision of the Full Bench .in Ridhibdi v.
A ;mnhavm and dated January, 1885, that vatan lands beconge -
alienable when the services are abolished (a decision now admigted

" to have heen founded on the erroneous - idea that the settlement of a

service vatan eoul& be made under Bormbgy Act IT of 1863), ‘the idea

was. prevalent in some querters that section 5 of Bombay Act. I
of 1874 conld not be applicable to vatandirs settled nnder the Gordon

Settlement, Comparing the general rules in force in the Revenue
Depmhnent Lnown as “ Cordeans’s Compilation,” page 127, w1th :

() P..J. for 1887, p, 70, . 0_)_ L B R., 9 Bom,, at'p; 209, -
© @ 2Q B.Dy, 80, - () L L, R,, 9 Bom, 198,
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the edition of the same eompilation now heing issued, page 192, it
“would seem that Government in Resolution No, 4235, dated 27th May,
1885, expressed that opinion, which naturally followed on the decision
of the Full Bench just quoted, dated January, 1885. But the Legal
Remembrancer had always held the contrary opinion (see Cordeanx’s
Compilation, pages 141, 142); and aceordingly Bill No. II of 1885
to amend Bambay Act ITT of 1874 was introduced and became law
(Bombay Act V of 1838), If it is shown that vatanddrs under the,
Gordon Settlement did come within the provisions of Bombay Act
IIT of 1874, and that the decision of the Full Bench on the 3rd
. question referred to them was founded on an erroneous idea, then the
fact that Bombay Act V of 1880 was entitled an nmending Act,
instead of wmeiding and Jeclwratory, would not prevent the words
of Bombay Aect ITT of 1874 lhaving the meaning which must be
reasonably attached to them. As the difficulty in this case mainly
arises from the decision of the Full Benchin Radhddd: v. Anantrivd
on the third quesfion submitted to the Full Bench in that case,
regard being specially had to the paragraph beginning it seems
that this result” on page 214 of the report,down to ““ landed pro-
perty of the distriet > on page 215, T concur in the proposed refer-
enee to a Full Bench of the question now before us, »iz.,, whether
seetion 10 of Bombuy Act IIT of 1874 applies to a service vatan
(dvshamukli) the lability to service connected therewith having heen
commuted mder what is known as the “ Gordon Settlement » with-
out any condition as to power of alienation.

The question.being referred to a Full Bench, it came on for argu-
ment before a Fall Bench composed of Sargent, C. J., and Jard{né
and Candy, JJ. .

" Macpherson (with Bildji . Bhdgvat) appeared for the plaintiff
(judgment-creditor) :—The Collector was a party to the suit in bis
capacity as the administrator of the minor’s estate, and he contended
that the property heing deskamulihi service vatan was inalienable
under the provisions of the Vatan Act.- We answered that as the

service was commuted, the property hecame alienable like any other .
private property against the heirs of the mortgagors—Rddhdbds v -

Anantrde®, The service was commuted under the Goydon Settle-
1, L. R., 9 Bomw, 198, '
P 22035 '
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ment, The effect of the Gordon Settlement is the same as that of
the Summary Settlement Act. ° Wc submit that a commuted vatan
does not fall under section b or section 10 of the Vatan Act. The
amending Act (V of 1886) not being retrospective has no application
to the present case, because the alienation in dispute was made in
1878—Bdi Hariganga v. Tulsidds Kasanddis®,

* [Sarcent, C.J.:—If the service be commuted, the hereditary
office ceases, and then what remains is the vatan property minus
the hereditary office.]

Just so. The whole object of section 10 is to secure and preserve
the vatan property for the satisfactory performance of the duties of
the office.  Seetion 10 applies to vatans entered as such in the reve-
nue records or wnder the Act, and assiemed nnder section 23 of the
Act, When service has leen commuted, the vatan is incapable of’
assignment under section 23, and so we say that section 10 has no
application. '

‘Réo Saheb Visuder J. Kirtikar (Government Pleader) appeared
for the Government of Bombay : —The Gordon Settlement has not
the -effect of converting a vatan into the private property of the.
vatanddr and alienable as such—-Appdji v. Keshav®. The object
of the Vatan Act is to preserve the vatan property intact, whether
service in connection with the vatan is rendered or not, and that being
so, and the Gordon Settlement not having made any change in the
nature of the vatan property, section 10 of the*Vatan Act is appli-
cable, and the Collector was justified in granting the certificates. The
action of the Collector in granting the certificates was judicial, and
the Court cannot question the validity of the CeltlﬁCrLtGS—]{aStH?-
chand v, Balvantrdo®,

Bhdishankar Nancobhm appewed for the defendants( ;]udgment-
debtors).

- Thejudgment of the Full Bench was delivered by

SareeNT, C. J.:~—The question referred to usig whether sectlon 10

. of the Vatanddr Act IIT of 1874 (Bombay) is applicable to vatans,

which had been the subject of the Gordon Settlement prior to the

{\) P. J., 1887, p. 69, . ® L L, R., 15 Bom,, at p, 22.
@ P, J., 1887, p. 70.
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passing of the Act. The object of section 10 is to supplement the
prohibition contained in section 5 against alienation Ly a vatanddr

to a person not a vatanddr by enabling the Collector to undo an -

alienation which may have been effected since the passing of the Act
by & decree or order of a civil Court. It will apply, therefore, wher-
ever section b is applicable. By section 1 of the Amending Act V
of 1386, that section is amended by restricting the prohibition to an
alienation beyond the life of the vatandér, and also by making the
section so amended applicable ip the case of any vatan in respech of
which a service commmtation settlement has been made pl'lOJ_ to the
Act of 1874.

The important question arises  as to what was the objectwith
which this last amendment was made, was it to extend the operation
of the Act to such vatans or to remove a doubt as to their being

-inclnded in the Act of 1874, We think that looking at the defini-

tion of a vatan in the latter Act, and having regard to the circum-
stance that doubts had heen enfertained whether such vatans were
within the contemplation of the Act, the latter was the true object.
The definition of a vatan in the Act includes the case of a vatan in
which the services have ceasel to be demanded —language which
appropriately expresses the state of things existing in the case of a
vabtan, the subject of a Gordon Settlement, for it is worthy of re-
mark that the language of the sanads issued under the Gordon Set-
tlements is that Government undertake in the future not to require
the services to be performed. But it remains to consider whether
the Act was intended to have a vetrospective effect. We think that
such an intention is to be gathered fromi the language of section 15,
clanse (2), which would appear to have been infroduced on the
assumption that vatans, the subject of a settlement hefore the Act,
were included in the Aet, but requived to he placed by express terms

on the same footing as those which the Act contemplated becoming
the subjeet of a settlement by virbue of the power in that behalf

of the Act itself, WWe must, therefore, answer the questie)nin the
affirmative,

The Full Bench having decided the question, the case was sent back

to the Division Bench (Sargent, C.J., and Candy, J.), which made”
the reference to the Full Bench, and the Division Bench passed the

following judgment :—
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Judgment ~—Having regard to the judgment of the Full Bench,
to which the question whether section 10 of the Vatanddr Act was

. applicable to the case of a vatan, in respect of which a settlement has

been made under Gordon’s Settlement, was referred, we must direct
the Distriet Court to cancel its order for the attachment and sale.of
the property in question.

Distriet Court directed (o concel its order,

APPELLATE CIVIL.

Before Sir Charles Sargent, It., Chicf Justice, M. Justive Jurdine, and
Myr. Justiece Fulton.
CIVIL REFERENCE UNDER SECTION 46 OF THE INDIAN
STAMP ACT*
Sz‘amp-—;s‘tam_p Aot (Iof1879), Sch, I, Art, 21— Company— Winding up— Tr mzqfee .
of property by old {o new compuny~ Conteyance,

An instrament, which is in terms i conveyunce of property at an agreed vnlue,
is & sale of such property at that pm,c, and is governed by article 21, Schedule I
of the Indian Stamp Act (I of 1879), The circumstance that the transactionisa
part of o larger transaction, cannol affect the character of the instrwment,

Taxs was a reference by J. M. Camphell, Collector and Superin-

tendent of Stamps, Bombay, under scetion 46 of the Indian Stamp
Act (I of 1879).

-A certain deed.of cenveyance proposed to he entered info between
thejChartered Mercantile Bank of India, London and China, Limit-
ed, of the first part, the liquidators of the said bank of the second

. part, and the Mercantile Bank of India, Limited, of the third part,

bhaving been taken to the Collector under section 30 of the Indian
Stamp - Act (Iof 1879) for adjudication of the stamp duty which |
the deed required, and a question having arisen as to whether, for the
purposes of the stamp duty, the deed was a conveyance or mereiy_a
transfer of property from one company to another for consideration,

"+ %he Collector made a reference in the following terms :—

“By deed of conveyance proposed to he entered into between_ﬁhe
Chartered Mercantile Bank of India, London and China, Limited,
(hereinafter veferred to as the old bank) of the first part, the liqui:

* Civil Reference, No, 2 of 1895,



