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That might take place fifty years after Nagabhotta’s death;-and 
thus plaintiffs after more than sixty years might maintain that 
the alleged adoption was invalid or never took place.

But we have to administer the law as it is. W e have held 
that in such a case as the present  ̂ article 118 of the Limitation 
Act does not apply. Under these circumstances I  agree that we 
must confirm the order of the District Judge with costs.

Dccree conjirmcd.

A P P E L L A T E  C IV IL .

I h ’fo r e M )'. Jiist'iGc Jardinc and M r. Jnstico lia iiadc.

M OTILA'L L A L U B IIA 'I ( o r i g i n a l  D k f e n d a n t ) ,  A rrE LLA N T, v.

IIATILA'L MAIIIPUTJJA'M (oiiiaiNAL A iticllant), Hespoi d̂ent.*

Hindu law— Mayulcha— Widow— Widow's foioev to dispose, o/wovcallcs 
IrqueaiJied Co her 7j i/ her Uunhand, ^

IMd^ that a wulow in Gnjanit luulcr tlic law of M.-iyulilia had iiowor to hciiueath 
moveable property taken by her under the will of her huslxunl wliich gave her 
express power o£ free disposition.

Gadddhar v. Chandralhdgdhdi (l) dislingnislitd.

P er  Ka'naue, J. :—'Thevo is a tlireefold distinction between the niovcablo and iin* 
inovoablo property, between title by beqnest and a title by inheritance, and a distinction 
befcwecii the Maynkha and Mitiikshara, whieh must be borne in mind before the rights 
of a widow' in Ciijanlt, claiming under a will which jjavo her express powers of 
free disposition over the residue of moveable property, are negatived solely on the 
authority of the Full Bench decision cpioted above. I f  Ruwj){ Bai liad made no dis
position herself, the moveable property, in respcct of which freedom of disposition 
had been allowed her, wotild have gone to the reversioner as her husband’s lieir.

Ciioss appeals froni the decision of Rilo Bahddur Ldlshankar 
Umidshankar, First Class Subordinate Judge of Ahniedabad, in 
Suit No. 82 of 1893.

The plaintiff sued as the reversionary heir of one Girjjdshankar 
Govindram to rccover property in the liands of the defehdant. 
Grijdshankar died in 1880, leaving three houses and cCnsidcrahle 
moveable property. His wife Bdi Ilewd and two daughters jMuli 
and Pasi survived him.

By his will he gave house No. .‘i to his daughters who were 
to be the owners thereof, and to take possession after his death.

* Cross Appeals, Nos, 80 and 300 of 1831.
(1) I , R. li., 17 Bom., COO,
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As to houses Nos. 1 and 2, the will directed them
‘ H o  b e  g iv e n  t o  m y  d a u g h t e r s  M u l l  a n t i P i i s i ,  n o w  a l iv e ,  a n d  t o  a n y  t h i r d  d a u g h t e r  

I  m a y  h e r e a f t e r  h a v e — t o  a ll  th o s e  d a u g h te r s  o r  t o  s u c h  o f  th e m  as  m a y  t/ieii {te velii) 
a l iv e .  M y ,  w i f e  R e w il  s h a l l  h e r s e l f  l iv e  in  th e s e  h u i ld in g s  d u r in g  h e r  l i f e - t im o  

a n d  t a k e  c a r e  o f  t h e m , a n d  a f t e r  h e r  d e a th  m y  s a id  d a u g h t e r s  a r c  t o  ta k e  t h e  s a id  

b u ild in g s .  A f t e r  th e  d e a t h  o f  m y  w i f e  m y  d a u g h t e r s  a re  m y  h e ir s . I  g iv e  th e s e  

h o u se s  t o  t h e m  h y  w a y  o f  in h e r i t a n c e .”

The residue of his moveable property the testator gave to his 
wife with full discretion to deal with it in a n y  way she might 
thii\k proper.

The daughters Mali and Pasi predeceased RewiS, leaving no 
issue. Rewci died on 26th January, 1893, leaving a will, dated 
December* 1892, whereby she bequeathed the whole of the pro
perty in her possession to the defendant, who was the husband 
of her predeceased daughter Muli.

On Rewd\s death the present suit was filed by the plaintiff, 
who was the nearest kinsman and reversionary heir of Girja- 
shankar to recover his property from the defendant.

•Defendant pleaded that he was entitled to the property both 
under the will of Rewa and of Girjushankar.

The Subordinate Judge held that Rewd had no power to 
dispose of the property by will, and passed a decree tor the plaint
iff, awarding him possession of the property with the exception 
of a house which lie found to be part of the stridli-an of BtU Muli.

Both parties appealed to the High Court.
Ganpat Saddshiu lido appeared for the defendant (appellant).
Brani^on (with him Oliitnis, Motildl' ami Malvi) for plaintiff 

(respondent).
Tlieir Lordships (Jardine and Ranado, JJ.) held, on the terras 

of the will,
• •

(1) That Muli and Pc'isi became the owners of house No. 3 on 
Girjashankar^s death.

(2) That Girjashankar’s will omitted to provide for the de
volution of houses Nos. 1 and 2 in the eveiif of all the daughters 
dying before Rewa, who had only a lifc-cstate in them, and that 
on Rewd’s death there was an intestacy as to these houses, and 
they passed to the plaintiff as reversionary heir. *

1895.
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1895. (3) As to the moveables^ the Court held that Rewa took an 
absolute estate in the residue^ and that she could dispose of it by 
will.

r
The following is .in extract from Rariade J."s judgment with 

reference to Rewa^s power to dispose of the moveable estate.
R a'nade, J.:— * * The next point relates to the moveable

property. The lower Court has held that BAi Rewa’s power to dis
pose by will of the moveable property given to her by her husband’s 
will was as restricted as her power to dispose of immoveable proper
ty, and it has accordingly awarded plaintiff claim in regard to the 
whole of this large property, excepting a o f  Rs. 500, some 
small silver ornaments, and old clothes, grain and sundry articles 
of small value. I am disposed to think that the decision of the 
lower Court on this point is not correct. It did not apparently 
consider the very detailed provisions of Girja.shankar’s will, more 
especially paragraphs 10.11 and 12 of clause 11. Tliese paragraphs 
permit full discretion to Bai Rewa after carrying out tlio testa- 
tore’s wishes to make use of the residue in such manner as she 
might think proper for religious and cliaritable ].-)urposes, to 
make donations, and provide) for the maintenance of her daugh
ters and for other purposes. I do not attach nnich importance to 
the word vagnira in tins place, Tliere is similar freedom allow
ed to her about the ornaments vahuMl at Rs. 500, and pots, &c., 
to give away such of them as she might think pvojior. The mov(!- 
ableproperty is stated to be Avorth Rs, 11,000 in nil, out ol’ which 
the testator directed Rs. 800 to bo spent on his finioral, Rs. 500 
on Pasi’s marriage, Rs. 1,200 for gli'ts to the daughters, Rs. |.,200 
in charities, and Rs, 425 with riiig and Jcanii in gifts to other 
relations. This leaves propei’ty worth Pus. 7,000 at the complcto 
disposal of Bai Rewa.

It appears to me that the testator intended to place no fo'stric- 
tions upon the disposal of the moveable property that might 
remain with Bai Rewii, after she had carried out the disj)ositions 
in his will, which, as stated above, exhausted only liaU' tho 
moveable estate. This express power in Cirj.-lsluvnkar’s will 
would validate RewtVs will so far as it related to the residue of 
moveable property. When such power of alienation is gi\ i‘ii, 
the widow can bequeath even immoveable property—^V//;
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cliand V. Bai Mancliâ '̂̂ ; Koonjhehari JDhnr v. Premchaiid Dui¥̂ '̂ . 
The Courts have all along recognized a cloar distmcfcion betw^een 
moveable and immoveable property to which a widow succeeds 
âs heir to l êr separated husband. The authority of Dcmodar v. 
Purmananclds '̂^K which decided that a widow takes absolutely 
property bequeathed to her by her husband, and may dispose o£ 
it by will, has no doubt been shaken by the Full Bench decision 
in Gadddhar Bhat v. C}iandrah]idgdhdi '̂^\ but tills last decision 
referred expressly to the case of property inherited bj’’ a widow 
from her husband, and cannot obviously liave been intended to 
provide for the case of a testamentary bequest with such express 
powers as those noticed above in the will of Girjasbankar. The 
decision of the Judicial Committee, on which the ruling in 
Gadddhar Bhal v. Chandrahhagdhcii^^  ̂ was chiefly based, contains 
words of express reservation. In Miissuviat Tliakoor Deyhee v. 
Bai Balulc it is stated that although a widow, according to
the Western schools, might have a power of disposing of move
able property inherited from her husband, all schools are agread 
that she has no such power in regard to immoveable property,- 
and that immoveable, as well as moveable, property, i f  she lias 
not otlienvise disposed of it, passes to the heirs of her husband. 
The words underlined mark the distinction which takes away 

■' present case from the operation of the rule laid down iii 
Gadu 'lhar Bhai v. Chĵ Hlrah1idj/dbdî '̂ \

J/Coreo^l’, the^^e of Gadddhar JBhat N.Ohandrabhdrjdhdî '̂ '̂  deals 
with parties subject to the Mitakshara law, while the parties to 
the present suit are admittedly subject to the authority of Mayu- 
kha, which is more favourable to the removal of all restrictions 
on woman’s property. In Ddmodar v. Turmdnandds '̂^  ̂ the parties 
were G-ujarati traders, residents o£ Bombay, and that ruling only 
gav£5^ffect to a long course of decisions commencing with Vind- 
yaliAna^idrdv v. Ijakshmihdi and coming down to very recent 
times, Becliar Bliagvan v. Bai Lalcslimi Mayardm v. Moilrdm^^\
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(1) I. R. R., 7 Bom., i91.
(2) I. L. E ., 5 Calc., 684.
(3) I. L. 11., 1 Bom., 155. 
0) I. L . E., 17 Bom., 090. 
B 1670— 5

(5) 11 Mooi-o’s I. A ., 139 at p. 175.
(0) 1 Bom, H. 0. Rop., 117.
(7) liiu Z . 50.
(S) 2 Bom. H. 0. Rep,, 313. •. r-'V’S
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Clianch'dbMffdhiU v. KdsMndth Lal^slmihdi v. Ganjmt (o), 
Balvantrdv v. TursJioiam Tnljdrdm Mordrji v. Matlinrddds 
Koonjhahari J)hur v. Prcmoliand Butt Venhakt Rama Bao v. 
Venlmta Suriya Rao Balpat Narolaon v. B 'hagvan KJmshdl 
BJtdgiftliibdi v. Kaltnujifdv Bdi Jamna v. BJtdislianMr
llcmldl V . Prdnvalavdd-^ Tlierc is thns a threefold distinc
tion, ilrstj between inovcaljle and immoveablo property, secondly, 
between title by bequest and a title by inheritance, and thirdly 
the distinction l.)otwceu the Maynkha and Mitakshara, which 
must be borne in mind before the rights oi‘ a widow in Gnjarjifc, 
cTaiming nnder a will whicli gives her express powers of free 
disjjosition over the residue of inovcablo projierty, are negatived 
solely on tlie antliority of the Full I'cnch decision quoted aliove. 
If Rewd B;ii had made no disposition herself, the moveable pro
perty, in respect of which freedom of disjiosition had been 
allowed to her, wonld have gone to tlic reversioner as hjjr lius- 
band^s heir under the authority of the rulings noticed above. 
But as she has disposed of it by her will, the reservation ex
pressly recognized by tlie Privy Council decisions comes into play, 
and to that extent tho Full Bench decision docjs not govern the 
present case.

The Court amends the dccree of the Subordinate Judge of tho 
Pirst Class by confirming so much of tho decree as awards to the 
plaintiff as residuary heir of CHrj.ishankar tho houses specified in 
Girjdshankar’s will, Exhibit 01, as houses Nos. 1 and 2, and by 
reversing so much of the decree as awards to the plaint!lU any 
other of the property claimed. Tho Court noŵ  dismisses tTTo suit 
cxcept as to the above houses Nos. 1 and 2. As to the siiit and 
Appeal No. 80 of 1S9 ;1', the plaintifl’ to got costs throughoxit on 
the amount of the claim awarded, and to pay tho costs of the 
defendant throughout on tho amount of tho claim rejected. Costs 
of Appeal No. 166 of ISO 4 on the plaintiff.

D ecree arnmdcd.
(1) 2 B. II. 0 . Rep., 323.
(2) 4 B. II. C. Kep., 14:9 at p. 1G2.
(3) 9 B. II. C. Ecp., 99 at p. 111.
(i> I. L. E., e Bom., CG2.
(5) I, L. B „ C Cal., 684.

(fi) T. L. R., 1 Mad,, 281 j and T. L.
2 Mad., m .
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