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To this question the answer must be in the affirmative, in the
circumstances of the case now before us. Under the provisions Govixpram
of section 231 of the Civil Procedure Code, Shankarldl was Tapra.
entitled equally with the other judgment-creditors to apply for ~
-execution of the whole decree for the henefit of all the decree-
holders ; and as he was a minor when the decree was passed, and
when the last application for execution was wade, he is entitled
to the henefit of seetion 7 of the Limitation Act, and ean apply
for execution within three years of attaining majority.

1895,

We agree with the opinion expressed in Seskan v. Rdjégo~
6l thag section S of the Limitation Act applies only to those
cases in which the act of the adult joint owner is, per s, a valid
discharge.  But we are uunable o hold that section 7 does notb
apply where only some of the judgment-creditors, and not all,
arve affected Ly a legal disability. The reasoning in Ferry v.
Juclson™ referved to by the Madras High Court does not really
touch the point under consideration, inasmuch as section 7
-applies to an application like the present one, which any one of
the judgment-creditors may present by himself under the pro-
visions of section 231 of the Clnl Procedure Code.

For these reasons, we agree with the Subordinate Judge in
Tolding that Shankarldl is, in the circumstances, entitled to obtain
execution of the decree. This is also the view of the Calcutta
High Court in Arando Kishore Duss v. Anando Kishore Bose®,

» Order aceordingly.
4 I, L IRy, 13 Mad., 236, . @+ T, I, 319,
#) L L. T, 14 Cal,, 50.
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UMED HATHISING (oR161SAL OPPONENT), APPLICANT, v. GOMAN BILALJI, 1895,
MINOR, BY IIS GUARDIAN AXD NEXT FRIEND HIS WIDOWED MOTHER OHAN- Maieli 1
DA OPIGI\'&L ArruicanT), OrpoNgNT.* : -

~Hinduw taw—Joint fomily—IMoney decree against futher -allncauth& nyqum suR
after the death of the father —dncestial property in the hands of the . son Zmble-—-
Civil Procedure Code (et XIV of 1882), Secs, 234, 244 and 278, . .

* Application No, 72 of 1894 under the extraordinary jurisdictions -
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A money-decree obtained against the father of an undivided Hindu family can be-
executed after his death against his sons to the extent of the ancestral property thag
has come into their hands even if the debt has been incurred for the sole purposes.
of the father, provided that it is not tainted with immovality or illegality, If the.
son against whom the decxee is sought to be exceuted as representative of his father-
takes the objection that the debts are tainted with immorality, e can do so under-
section 244 of the Civil Procedure Code (Act XTIV of 1882),

Aiiabudra v. Dordsami ) and Lackmi Ndrdin v. Kungl Lal2 not followed,

Tus was an application under the extraordinary jurisdietion
of the High Court (scction 622 of the Civil Procedure Code,
Act XTIV of 1882) against the decision of J. B. Aleock, Dlstmct
Judge of Surat, confirming the decree of Khén Sdheb J. E. Modi,.

Second Class Subordinate Judge of Olpad, in an execution pro-
ceeding.

Umed Hathising obtained a money-decree against one Bhdiji,
the father of the minor opponent, and after Bh4iji’s death pro--
ceeded to execute it by attachment and sale of his land.in the.
hands of the opponent. The opponent through his mother and
guardian applied to have the attachment removed on the ground
that the land was ancestral undivided property, and ‘was not
liable for Bhdiji’s debts after his death, and that the debt i
dispute was not contracted by Bhdiji for family purposes. The-
applicant. contended that the debt for which the decree was.
obtained had been incurred by Bhiiji for the benefit of the
family, and that the opponent succeeded to the ancestral estate
burdened with the payment of his father’s debt.

The Subordinate Judge treated the opponent’s application as.
falling under section 244 of the Civil Procedure Code (Act XIV
of 1883) and removed the attachment.

On appml by the applicant, the District Judge confirmed the
decision of the Subordinate Judge,

The applicant now applied under the extraordinary jurisdic-
tion of the High Court, and obtained a rule #ési calling on the
opponent to show cause why the order of the District Court should!
not be set aside.

Govardhanrdn M, Tripaths, for the applicant, in support of the:
rule :—The question is whether a money-deeree against a Hindw'

® LT, R., 11 Mad., 413, @ I, T, R, 16 AlL, 419,
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father is binding on the sons after the death of the father to the
extent of the assebs they have received. The authorities on the
point are in conflict. The High Courts at Madras and Allahabad
have held that it is not binding, while the High Courts at Bom-
Tay and Calcutta have held that it is binding.

There was no appearance for the opponent.

The following authorities were cited in argument :—Maganldl
v. Soma Hirdechand® ;  Sakhdrdm Ramechandre v. Govind
Viman 2 ; - Jagibhat Lalubhai v. Vibhukanddas® ; Cooverji
Hivji v. Dewsey Bhoja™® ; Nanomi v. Modun Mohun® ; Punchdnun
Bundopddhya v. Rabia Bibi® ; Lachmi Ndvdin v. Kunjildl" ;
Rarnataka Hanwmanthae v, Andukuri Hanumayya™ ; Ariabudre v.
Dorasami® ; Mayne’s Hindu Law, arts. 321 to 323 ; White’s Act
(Bom. Act VII of 1866), sec. 5

Sarcest, C. J.:—The question which wa have to decide is
whether when a money-decree has been obtained against the
father of an undivided Hindu family, execution can be had after
his death against his sons to the extent of the auncestral property
that has come into their hands. The matter has recently been

“considered, and the question answered in the negative by the
Allababad High Court in the case of Lachmi Nardin v.
Runfitdl ™ ; Lut the decision cannot be reconciled with the
judgment of this Court in Jagubhai v. Vijbhukandds®, in which
it ‘was held that ancestral property in the hands of sons coald be
attached in excention of a money-decree against their deceased
father with whom they had remained united until his death,

It camnot be denied that the wording of section 234, Civil

Procedure Code, presents an obstacle fo proceedings in execution -

against the sons as the legal representatives of their father in

respect of the ancestral property as it vests in them by birth and
suevivorship, and cannot be described as the property of the de-:

ceased which has come into their hands. Bub the answer to the
question turns upon the inference to be drawn from the recent

W P.J,, 1889, p. 191. ® L.R, 13 L App., 1.

(2) 10 Bom. H. C Rep,, 361, ® I. L. R., 17 Cale., Th1.

@ L L. R., 11 Bom., 37. M 1. L, T, 16 All, 449,
. O I,1I, R, 17 Bom., 718, “® 1, L, R, 5 Mad., 232,

® 1, L. R, 11 Mad., 413,
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decisions of the Privy Council as to the right of creditors to
realize their claim against the father out of the entire estate. .In
Jagibhai v. Vigbhukandds Mr. Justice West says, in reference
to the decision of the Privy Council in Mussdmut Nuwicomi v.

Modun Mohun®), which it is to be observed was the case of a
money-decree, * The father in fact is made the representative
of the family, both in transaction and suits, subject only to the
vight of the sons to prevent an entire dissipation of the estate
by particular instances of wrong-doing on the father’s pact.” Tt -
will be safer perhaps to rely on the language of Lord Hobhouse,
who delivered the judgment of the Privy Council in the above
case, as to the principle laid down by the decisions of that Court.
He says: “Destructive as it may be of the principle of inde-
pendent co-parcenary vights in the sons, the decisions have tor
some time established the principle that the sons cannot set up

-their rights against their father’s alienation for an antecedent

debt, or against his creditors’ remedies for their debts, if not
tainted with immorality.” Again His Lordship says: “If the
debt was of a nature to support a sale of the entirety, he might
legally have sold it without suit, or the creditor might legally
procure a sale of it by suit. All the sons can claim is that, not
being parties to the sale or execution proceedings, they ouO‘lit

not to he barred from trying the fact or the nature of the debt
in a suit of their own.”

Such being the general principle as to the power of the father
to bind the interest of the sons in.a suit against the father, there
may doubtless be cases in which havi ing regard to the execution-
proceedings it is to be inferred that it was only the father’s estate
which was intended to Le sold, such as Deendyal v. Jugdeep®,

Hurdey Navain v. Baloo Rooder®, Mahabiv v. Rai Markunde®,

which are important decisions as showing the nature of
the distinctions which may be drawn having regard to the
nature of the suit and the exccution proceedings; but it heing
distinctly established by the Privy Council’s decisions that the
creditor can attach and sell the entirvety of the estate in execution
of a money decrec against -the father, we are unable to agree

4 L. R 13T App., 1. @ Tn R. 11 1. A,, %6,
@ L, T, 41, A, 247, @ L, R I7L A, 11.
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‘with what is said by the Madras High Court in Ariabudra v.
Dordsami?, and which is much relied on .in the judgment of
the Allahabad High Court in Lackmi Ndrdin v. Kunjildl®,
that the obligation ‘of the sons to satisfy their father’s debta
is not within the seopa of the decrec against the father. On the
eontrary it appears to us that the judgment of Lord Hobhouse
above referred to treats it throughont as being S0, whether on
the ground of representation of the sons by their father as stated
by West, 3., in Jagdblai v. Vijbhukandds™ or on the ground
that the creditor has the power to atbach and scll the entive in-
tevest in the land in exeeution proceclings against the father.
If the son, against whow the decree is sought to be executed, as
the representative of his father, takes the ohjection that the
debts were tainted with immorality, he ean do so under sec-
tion 244 as decided by the majority of the Full Bench in Sefh
Chand v. Durgrne Dei® in the analogous case in which the
objection was taken by the .sons, that the property sought to be
attached was not assets in their hands or at any rate under
section 278, Civil Procedure Code (Act XTIV of 1882), which
Tyrrel, J., consnlered to be the proper course. The Subordinate
Judge has noticed that in the case of Jugdbhai v, Vijbhukandis
the debt was incurred for the henefit of the fawily, but the result
would have heen precisely the same if it had been inecurred for
the sole purposes of the father, provided it was not tainted with
immorality or illegality.

Under these circumstances we think that in vefusing in this
case to entertain the execution proceedings against the sons to
the extent of the ancestral property that had come into their
hands, the lower Courts failed to exercise u jurisdiction vested
in them by law, inasmuch as it was their duty to grant execus
tion to such extent unless the sons who had been made parties
to the record as representatives of their deceased father succeeded
in proving that the debt was not one for which they ‘could be
made lable by Hindu law.,

We accordingly discharge the orders of the lower Courts and

divect the Subordinate Judge to restore the darkkdst to his. file

L L, R., 11 Maqd., 413, : ® 1. L, R, 11 Bom,, 37,
@' L L. R,, 16 All,, 449, @I L, R, 12 AlL,; 314, '
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and dispose of it in conformibty with the above remarks. The
applicant to have his eosts of this application if he should sue-
ceed in the execution proceedings.

APPELLATE CIVIL.

Before Mr. Justice Jardine and Mr. Justice. Rinade.

DESA’T LALLUBHEAI JETHA'BHAT (oriaiwar DEFEXDPANT No, 7), ArrEi~ .
LANT, v« MUNDA‘S KUBERDA'S (oricivan Pramntirr), REsroNpEsT. *

Morvtgage—Priorities—Registration Act TIT of 1877, Sec, 50—8ule in execution of
decree on prior unregistered mortyage—Rights of purchaser—Claim of subsequent

- mortgagee in possession vader‘registered mortyage—Rig?_zfs of such subsequent mort.
qagec where he was not a party to the sutt on prior mortgage—1ransfer of Property

Act (17 of 1882), See, 75, .

In October, 1857, the plaintiff purchased certain lands at a sale held in execution.
of a decree passed ou an unregistered mortgage effected in 1862. The defendant.
was in possession ag mortgagee under a subsequent registered mortgage of 1867.
He was not a parcty to the suit and decrec of 1887, .The plaintiff sued for posses-
sion, The defendant claimed that the plaintiff could not recover posseasmn mﬂm\\h
paying off his (the defendant’s) claim.

Held that at the execution sale the plaintiff bonght the property in dispute free;.‘
from all subsequent incumbrances, subject only to the right of the defendant, if he so”
desired, to retain possession,

Held also that the plaintiff as purchaser stood in the place of the prior mortgagee
and had a right to possession ; that the defendant as subsequent mortgagee could not
compel the plaintiff to pay off his (the defendant’s) mortgage, but that the defendant
not having been a party to the suit on the prior mortgage had a right, if he wished
o retain possession, to pay off the plaintiff’s claim.

Mohnan Manor v. Toyr Ukad) referred to and followed.

Reglsbration under Act IIT of 1877 does nob operate 50 as to exclude ingtruments
executed before Act XX of 1864 came into operation on the ground of their non-
registration.

i um«l(z v. Lekshmi2) referred to and followu’i ' .

_Secoxp appeal from J. FitzMaurice, Assistant Judge of
Ahmedabad.”

Suib for possession of a godown and certain lands,

In Yebruary, 1862, que Nathubhai and his sons mortgaged the
property in question by an unregistered sus-mortgage-deed to
Bhogilil and Kilidds. '

# Sceond Appeal, No, 880 of 1893,
(t I.L R, 10 Bom, 224 @1, L, R, 2 Mad,, 147,



