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P r a c t i c e — F  ra ced  n r e ,

A  co-shavor who in maiiagor cannot, even with the conscnt of liis co-shaver,s, main- 
tain a suit by hiuiself aiul iu ]iis own name to ejcot a tenant who haa failed to 
conii.ly with a notice calling on liim to pay enhaucod vent.

A pi'EAL fl'Olu the (IccLsioii o£ S. llaiiiiuick, District Judge ot* 
Ahincdnagarj in Suit No. o of 189-}.

The plaintiff, \vlio was the jiijvhirdju- of tlie v i l l a g e  of Akolner, 
mid to 'svhoni a coiumission luid hGcn issued Ly Govcrri'niGufc 
uiii.lev scction 8Ŝ  clftiises (<i) an<l oi. tli(i .Ijdiid IVCNCUUC Code 
(Bombay Act V of 1879), instituted the present suit in the Dis­
trict Court to recover from the defendant lls. 00, Leing the 
balance due to him on account of JcanuU dhtr (highest rate of 
assessment) for the three years preceding the suit.

The defendant disputed the plaintiff’s right to demand the 
highest rate of as.sessuicnt, and eont('ndod {inCo' alia) that the 
p l a i n t i f f  h a d  no rlnilfc to sue ahjno, as he had other co-sharers in 
the jjtghir village.

The Ju'lgc allowed the claim, holding {inlcr (ilia) that the plaint­
iff was oititlcd to rccover tlie highest rate of assessment, and

v ; Appeal, No. 10 o f l  801:.

(1) Fectiou S3, clauscti (a) and (7/), of tho I-̂ and llcvcauo I ’odc (Fjiunhay Act V of
1870)—

88. It sliall bo lawful for tho Govoniov in Council at any tunc to issue a eom- 
inissioii to any holder of alienated lands, conferring upon him all or any of the 
following poAvers in respect of the lauds specified in such coniniiMsion (namely):

to demand socuvity for the payment of the land revonue or vent duo to him, , 
ftud if the game he not furnished, to take such precautions as the Collector i» 
anthosized to take under sections l i l  to l-i3,

(6) to attach the i>ropcrty of persons making dcfaulc in tlie payment of such laiul 
revenue or rent as aforesaid.
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that though the plaintiff had other co-owners in the jag-liir, he 
was entitled to sue alone. The following is an extract from the 
judgment:— • ■

“ The plaintiff admits that there are otlier sliarcrs in the ji'igliir; hut hi; is the 
holder of a commission issued hy Goverument under section 8S of Bombay Act V

1879, and I consider that that connnission renders the j)lainti£C competent to 
hring this suit to establish the jaghirdilr’s claim to ro-scttle the revoniic of an 
inferior holder. The same cjuestion ’was similarly decided by Sir \V. Wedderljurn 
in Suit No. 4 of 1878.”

The defendant appealed.
Branson (with Ghauashdin N'. Nddlcarni) for the appellant 

(defendant) :—The plaintiff is not the sole proprietor of thejaghir. 
There are other eo-sliarers, and the plaintiff cannot sue alone 
Avithout their consent or witliout joining them in the suit— 
Bcildji Bhikaji v. Gopdl din Rdr/ha'^K There is no evidence in 
the casa to show that the j^laintiff was manager, or that hii 
brought the suit with the consent of the other co-sharors. The 
mere fact that the powers mentioned in section 88, clauses (a) 
and were conferred on the plaintiff would not authorize liim 
to sue alone. The suit must, therefore^ fail.

Inverarity (with Purshotam P . Kltare) for the respondent 
(plaintiff):—The plaintiff holds a commission issued to him under 
section 88 o the Land Revenue Code, and the powers mohtioned 
in clauses (a) and [h) of that section have heen conferred on him. 
He is, therefore, entitled under section 1 i- of the Oodo to bring 
a suit to re-assess the land or re-setfcle the revenue to be received 
from any inferior holder. Tlie decision iu Bdldji Bhihdji v. 
Gopdl bin lid(j/m'~'> is not applicable to the present ease,

7th August, 1895. Paesoxs, J. : —The District Judge finds that 
xhere arc sharers in the jaghir, and that the plaintiff is not tlie 
sole owner, but he thinks that plaintiff can bring this suit to

(1) 1. L. E., Bom., 23.

(2) Section 91 of the Land Revenue Code (Bombay Act V of 1S70): —
,9i. Nothing in the last section shall be deemed to prevent a holder c£ alicnatod 

land from instituting a suit in a Court of competent juri.?diction for the i-.xirpose of 
■establishing hie claim to rc-assess the lands or settle the revenue oX any inferior 
holder paying less than the full sjiin to payment of which he deems liiiu to bo justly 
liable, or from levying the sum ascertained to bo duo in accordance with the docrcc 
in any such suit in^he manner hereiubefore raentioucd.

B jCl k i i i s k .it A.
V,

jroEo,



1S95. recover the highest rate o£ assessment {Icamcil dJcdr), because he is
the holder of a commission issued by Government under section 

Mo^o 88 of Bombay Act Y  of 1879. It appears that the plaintiff has-
had conferred on him the powers specified in clauses (a) and (h) of 
that section, but wo do not see how the conferring of tliese 
powers could possibly give him a right to sue alone if otherwise 
he would have no such right. Wo think the case must be deter­
mined on the principles of law applicable to co-sharers generally, 
and that the p l a i n t i f f  would have no riglit to sue alone, unless, 
perhaps, to use the words of the decision in .'Bdhtji BhiMji Pinge 
V. Gopdl Un Rdcjhû \̂ he was acting by conscnt of all tlie co- 
sharers as the manager of the village. The lower Court haŝ  
omitted to determine this question of fact,.

We, therefore^ inuler scction 566 of the Civil Procedure Code 
(Act XIV  of 18S2), refei: this issue to tho lower Court for it to 
try and fnid upon “ Was tho plaintiff acthig by consent of all 
tho co-sharers as the manager of the village for the years in
suit ? ”

The Judge should take the evidence offered by the parties, if 
he considers it neccssary to enable him to try tho issue properly, 
and certify his finding to this Court within a mouth oi; date of
receipt,

Tho case was accordingly soiit l>ack f(»i- a fmainj? on tlio above iHHue, aiul 
upon it tho Judge fomid that tho plaintifV was acting h y  oouHont of all the 
co-shai'Oi's as the luaiiagor of tho villajjjc for tho yoars in Kuii,

The appellant (defendant) took tho following objections to the 
finding:—

(1) Tho Judge was wrong in holding that tho plaintiff was- 
the manager for the other co-sharcr.s.

(2) The finding was contrary to the weight of the evid êncc^
The case then came again before the High Court. *
Ghanasluim N, Nddkarui, for the appellant (defendant) : — 

W e submit that the finding of the Judge does not concludc* 
us at all. W o contend that one co-sharer catniot sue even with 
the consent of the other co-sharers. They must all be made

U) I. L. 11., 3 Bom., 2:;,
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parties. W e rely on JBdlhisJina v. The MnnicipalU^ of iralidd̂ -'̂ '̂ ; 8̂06.
KiUidds Y. j GauStUmnt\\Ndrd9/cm^ '̂>; PidmscJjukv. Tldun- BAlkeisiina

;  Bdldji v. GopdU^ ;̂ Maync’s Hindu Law, section 274. Mono,

* Maliddeo'V. Bhat for BufsJiotam P. KharOy for the respondent 
(plaintiff) :— As the tenants have separately paid rent to each 
co-sharer, or agreed to do so, they cannot now raise any objection 
to the suit. As to the rights of co-sharcrsj if their interests arc 
endangered they can objectj but in the present case they Iiavc all 
consented. The Judge has clearly founds on the issue sent down, 
that the plaintiff was acting as manager with tho consent o f ' 
all the co-sharers. It is not now open to tho defendant to raise 
any objection. The cases relied on simply lay down that one 
co-sharer cannot sue for his undivided share  ̂ but in this ease tho 
plaintiff has, as manager, impliedly sued for tho shares of all •
the co-sharers—Amnachala v. Vytliialinga^^^; Ilari v. 3IaUd(l%̂’>'>;
Mayne’s Hindu Law, section 274.

P ar so n s , .T. :—By the return of the finding of the District Jlulgo 
on the issue remanded by us on tho 7th August, 1893, we are in 
possession of the facts of tho case.

The plaintiff and his co-sharers own the village of Akolner 
as their jiighir. The defendant cultivates land in that village.
Prior to the years in the suit he has always paid the jaghirdar.s 
something less than the full (Jcamdl) assessment. Tho plaintiff, 
however, gave him notice that for the years in suit he would 
have to pay the full assessment, and has brought the present 
suit to enforce his demand. The point of law argued before u.s 
relates to the power of the plaintiff alone to bring this suit. It 
is found that he was acting by consent of all the co-sharers as 
manager of the village for the years in suit.

In the case of Bdldji v. Gopdl̂ ^̂  the following remark is made 
by Westropp, C. J . :— “  I f any one of several tenants-in-com- 
mon, joint tenants, or co-parceners, who is not acting by consent 
of the others as manager of an estate, is to be at liberty to 
enhance rent or eject tenants at his own peculiar pleasure, there

a) I. L . E ., 10 Bom., 3?. (D I. L . R„ C CaL, 815.
(2) I. L. R., 7 Bom., 217. 5̂) I. L . R,, 3 Bom., 23.
(8) Ibid. 467. " (C) J. L. R., G Mad., 27,

(7) I . L. E„ 20 Bom.,'435, •
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1896. manifestly would be no safety for tenants, and it would be ini-
BAiikkishna possible for them to know how to regulate their conduct, r-or

Mobo whom to regard as their landlord.” In Arunacliala v. VytUa-
a somewhat similar remark is made as to a'suit by tfce 

managing member of a family.
Oa these remarks it has been argued that the learned Judges 

thought that a co-sharer who was acting by consent of the others as 
manager might enhance rent and sue to eject a tenant. The re­
marks, however, are vory guardedly worded, and it is clear that the 

" Judges did not mean to lay clown anjr such rule. In Kattusheri 
Kcmna v. Yallotil Narayanan '̂  ̂ it is held that “ unless where, by a 
special provision of law, co-owners are permitted to sue through 
some or one of their members, all co-owners must join in a suit to 

 ̂ recover their property. Co-owners may agree that their property
shall be managed and legal proceedings conducted by some or 
one of their number, but they cannot invest such person or 
persons with a competency to sue in his own name on their 
behalf, or, if sued, to represent them.” This decision was followed 
by this Court in Bdlhrishncb v. TJte Munioipality o f  3IaliddF>. In 
Hari v. Golcalddŝ '̂̂  it is said that “  it is plain that the right of 
a plaintiff to assume the character of manager, and to sue in that 
character, raises a question of fact and law which varies as tho 
other members of the family aro minors or adults, whose assent 
is usually required in important matters, and we think, therefore, 
that the defendant is always entitled, when the objection is taken 
at an early stage, to have the other members of the family, when 
they are known, placed on the record to insure him against the 
possibility of the plaint^ff^s acting without authority.^-’ To tho 
same effect are the decisions of tho Calcutta and Allahabad High 
Courts. (See B dm doydl v. Juiwicnjot/^\ Dicarhd N dth  M itter  v. 
Tara P rosw m a Kanclhiya Led  v. Chandar^’̂ \ and Jmam-iicl- 
din V. Iiiladhar^^K)

W e must, therefore, treat it as settled law that a co-sharcr who 
is manager even with the conscnt of his co-sharers cannot

(1) I. L . E., G Mad." 27. (fi) J. L. n ., u  Oal., 701 at p. 794.
(2) I. L. R ., 3 Mad., 231. (C) I. L. U „ 17 Cal., IGO at p. 102,
(3) 1. L. 11., 10 Bom., 32. (7> I. L. ]l..  ̂ All., 8ia.
(4) I. L. 12 Boil)., 158, (8> I, L. K, U All, 02-1 at p, C27.
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mainfcaia a suit by himself and in his own name to eject a 
tenant who has failed to comply with a notice calling on him to 
pay enhanced rent. We must; therefore, reverse the decree of 

l̂ie lower Court and order plaintifH^s suit to be dismissed with 
costs on him throughout.

Decree reversed..

1 8 9 6 .

APPELLATE CIVIL.

Before, M r. Justice Parsojis and M r. Justice. Candy,

FAN N YAM M A a n b  a n o t h e k  ( o r i g i n a l  D e f e n d a n t s  N o s .  1 a n d  3),
A p p e l l a n i s , t). M A N JA YA  HEBBAE. a n d  o t h e r s  (o r ig h n a l  P l a i n t u t s

Nos. 2, 3 a n d  4), R e s p o n d e n t s .*

Limitation A ct  ( X F  o f  1 8 7 7 ) ,  8o7i, I I , Arts. 1 1 8  and liO — Lim itation A ct ( I X  o f

1 8 7 1 ) ,  Soh. I I ,  A rt. 12Q—Suit hi) devisees to recover iiossession o f  2)ro2icrty
devised loill— P rayer to declare alleged adoption invalid,

A  su it  b y  a  d e v i s e e  t o  r e c o v e r  p o s s e s s io n  o f  im m o v e a b le  p r o i j c r t y  a n d  f o r  a  d e c k -  

r a t 'm  t h a t  a n  a l l e g e d  a d o p t i o n  (o n  t h e  s t r e n g t h  o f  w h i c h  t h e  d e f c n d a i f t  -was in  

p o s s e s s io n )  w a s  i n v a l i d  o r  n e v e r  t o o k  p la c e  n o t  b e i n g  o n e  m e r e l y  t o  o b t a in  a  d e ­

c la r a t io n ,  i s  g o v e r n e d  b y  a r t i c le  1 4 0  o f  t h e  L i m i t a t i o n  A c t  ( X V  o f  1 8 7 7 ) .  T o  

s a c lv . j i  s u i t  a r t i c l e  1 1 8  d o c s  n o t  a p j i l y ,  as t h e  p r a y e r  f o r  d e c la r a t i o n  is  s u b s e r v ie n t  

o r  a u x i l ia r y  o n l y  t o  t h e  i i r a y e r  f o r  p o s s e s s io n .

A p p e a l  from a remand order passed by E. H. Moscardi, District 
Judge of Kanara.

The plaintiffs alleged that under tho will of one Nagabhatta, 
who died on the 28th July, 1880, they were entitled to his im­
moveable property, all of which was in the possession of the 
defendants; that on tho will being presented for registration 
in 1880, the lirst defendant (the widow of Nagabhatta) had 
declared it to be a forgery, and alleged that in 1879 Nagabhatta 
had adopted the third defendant.

The*28th July, 1892, was a Court holiday.
On the l9th  July, 1892, the plaintiffs brought this suit to re­

cover possession of the property, and praying for a declaration 
that the alleged adoption was invalid or nevQjL’ in fact took place.

Defendants Nos. 1 and 3 pleaded that defendant No. 3 was the 
adopted son of Nagabhatta, having boon duly adopted by him in

* Appeal No. 27 of X895 from order. •
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