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1584 thereafter made applications for exceution here. These plaintiffs are,

Jurvindrax  therefore, entitled to share rateably with the plaintiffs in this suit
AMucana's

Y in the proceeds of the property sold in cxecution by the Sheriff.
Tsata 1t . ..,
AT AT Attorneys: —Messrs, Matubhai and Jamietrdam ; Messrs. Payne,

Giltert and Saydni ; and Messes, Chall, Walker and Smethain.

APPELLATE CIVIL,

Before Sir Chrrles Sargent. Kb, Chicf Justice, und Mr. Jugtice Fulton.
R. A. HILDRETH (or1GINAL DEFENDANT), APPLICANT, v. SAY AT
PIRA'JI CONTRACTOR (oricixan Praistirr), OPPONENT.*
il Procedure Code {Act XTIV of 1882), Secs. 100, 108 and 137-—Presidency
Court of Small Canses—Adjourned hearing— Absence of defendant—Er-purie
deereo—~Practice-—DProcedure,

A defendant is entitled to awvail himself of section 108 of the Civil Procedure
Ulode (Aot XTIV of 1882) where an ex-paife deeree is passed against him ab an ade
jowrned hearing,

Tuis was an application, under the exfraordimary. jurizdiction
(seetion 622 of the Civil Procedure Code, Act XI'V of 1882), against
the decision of the Ifull Cowrt (consisting of C. W. Chitty, First
Judge, and M, H. Hakim, Fifth Judge) of the Bombay Court of
Small Causes.

The applicant (defendant) was sued by the opponent (plaintiff)
in the Court of the Fiftli Judge of the Bombay Cowrt of Small
Uanses to vecover the sum of Rs. 507. At the first hearing of the
case on the 7th May, 1894, the defendant appeared, denied the
plaintiff’s claim, and applied for a postponement to enable him to
produce his witnesses. The ecase ‘was consequently adjonrned
till the 14th June. The defendant did not appear in the Court on
that day, and a decree was passed iu the plam§iff’s favour.

On the 16th June the defendant went fo the Court, and ke was
then informed that a decree had been passed against him. On the
11th July he applied to the Judge fhat the decree should be set aside,
and obtained a rle nist for anew trial. The rule was subsequently
made abrolute, and a day was fixed for the re-trial of the case.

%Application No, 219 of 184 under the extraordinary jurisdiction.



YOL. XX.] . BOMBAY SERIES.

In the meantime the plaintiff appliel to the Full Cowrt to scb
aside the order for re-trial under section 108 of the Civil Procedure
Code (At XIV of 1882), and obtained a rule nisi calling on the
defendant to show cause why the order for re-trial should not be seb
aside, and after argument of - the rule the Full Conrt seb asﬂde the
order for re-trial, holding on the authority of Sitalal Hari v. Ilird-
/i that as the decree was pfmsed at an adjourned hearing it

was not er porie, .

The defendant now applied to the High Court under its extraor-
dinary jurisdiction and obtained o rule nisi ealling on the plaintiff
to show cause why the order of the Full Court should not be set
aside. . ‘

. A, Iildreth (the applicant) appeared in person in support of
tue rule:—The Full Court was wrong in holding that the deeree
was not ex parfe. 1 submit that the decree is ex parte, and T am en-
titled to relief under section 108 of the Civil Procedure Code.  Section
157 of the Civil Procedure Code (Act XTIV of 1882) is applicable to
the present case, and it provides that the Court should dispose of
the suit in one of the modes prescribed by Chapter VII. Seetion
108 is included in Chapter VII, and, therefore, I am entitled to the

Lenefit of that section. See Doyal Maistree v. Kupoorchund (2,*;‘

Rimtahal Ram v. Rdmeshar Rin ©; Hirg Ddi v, Hird Ldl .

B. R, Bamanji (with 8. F. Billimoria) appeared for the opponent
(plaintiff) to show cause:—It was at the request of the defend-
ant that an adjowrnment was granted -in order that he might be
able to produce his witnesses. He had, therefore, notice of the

adjourned hearing, and having failed to appear on the appointed

day it is not mow open to him to say that the decree is cm
parte. The veference in section 157 to Chapter VII of the Code
indicates merely the procedure to be followed. Tt does not ne-
cessarily give to the defendant the velief which he would have
becn entitled td if the decree had been passed under that chap-
ter. The Privy Comncil have in Zuin-ul-abdin Kiin v. Ahmad
Roza Khdia ~ pointed out the distinction between a case de*

) I L. R., 21 Cal, 269, ® L.L, R, 8 AL, 140,
@ 1. L. R, 4 Cal,, . ® 1L R., 7 AL, 538,

@ L. R, 5 T, App., 233,
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cided ex pavrte in the absence of one of the parties at_the first hear-
ing and a case decided in the absence of the defendant on the date -
to which the hearing of the suit was adjourned at the defendant’s
request. The Caleutta High Court followed the Privy Council
mling in Sdtalal Herd v. ][m ¢ldl @ which, we submit, is applicalle
to this case.

Sareryt, C. J. :—The Small Cause Conrt has decided on the author-
ity of Sitaldl Hari v..Hirdldl @ that section 108 does not apply
where an ez parte decree has heen made at an adjourned hearing.

The question turns upon the consbruction to be put on the words
in soction 147, that the “ Court may proceed fo dispose of the suit
in one of the modes dirccted in that behalf by Chapter VII or make.
such other -order as it thinks fit”’ Section 100 is the only seetion
in that chapter applicable' to the case under which the Cowt conld
proceed to dispose of the suit, and one of the modes which the
Court may adopt as provided Ly clause (¢ of that section is “that
it may make a decree ex perte. Section 108 of the same dmptex,
however, says that ““in any case in which a decree is made ex p(mte
against a defendant he may apply to the Court for an order o sdz'
it aside”” The Caleutta Court say that “the reference in section
157 to Chapter VII is merely to indicate the procedure of the Comt
and not to give a defendant the privilege to which he is entifled, if
the suit was decided ez parte strictly within the terms of section* 100"
No doubt it provides for the procedure of the Court, but if snch-
procedure includes the making an cx-parfe decrce, there Tsre:mli}f;E
appear to be no sufficient reason for holding that the decree is not.

.subject to the usual incident of such decrees (viz, an application by

the absent defendant to set it aside and have the suit restored, ag
provided by section 108 of the chapter). Tt is plain  that t,he.
absent defendant may be able to show a perfectly good reason
for his absence on the day of the adjourned hearing, and if he can
do so, the injustice of deciding hehind his back would be just as greaﬁ
as on the first hearing.

We think that, in the absence of clezu words to show a contlary
intention, the defendant is entitled to avail himself of section 108,
This is the view taken by the Allahabad High Cowrt in Hird Ddi

1, L. R., 21 Cal,, 269,
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v. Hird Zal ™. In the 311(lu-nunt of O dfield, J., it is pomtud oub 1895,

that the decision of the any Couneil in Zein-ul-aldin Khan v, R A
Ahinad Raze Khdn @, to which the Caleutta Court refers, ds only & H”‘];RE“I
decision an the words of seetion 111 of Act VIII of 1859, and has ;—;ﬁfg

no hearing on the peint in question. In this view of section 157, Coxrracrox.
Civil Procedure Code (Aet XIV of 1852), the Small Cause Cowmrt
has wrongly refused to exercise the power given it by that section,
ond 1t is, therefore, a proper case for the esereise of our extraordinary
Jurisdiction.

We must discharge the order refusing the application, and send
back the case for a decision on the merits. Costs to be costs in the
applieation, ‘ N

j Order discharge:l.
DL, T, T AL, 555, ) L. R., 5 1. App., 233.

APPELLATE CIVIL.

Defore Sir Chavles Sargent, Kt., Chief Justice, and My, Justice Fultun.
€ U\'l‘\DRA M axp orHERS, DRCREE-HOLDERS, » TATLA,

JUDGNMENT-DEBTOR.H 18935. ‘
Linetetdd 4 ; g . . JMarch 12,
Ltmitdion At (‘X’ Qf‘ld?’[‘), Sees, 7 and 8, and Art, 179—Decree—Fwpouijos e

Juint decrec-holder—231 inarity of joint deciee-holder—dA pplication For execu-

tion after attaining majority— Civil Procedure Code {Act XTV of 1882) See, 231.

Govindriam gad his two minor nephbews, Shankarlal and Pavlatrim, obtained a
deeree on 1st December, 1885, Govindrdm applied for exeention on the 246h Novenr-
ber, 1886, and died in May, 1887, Shaukarlal attained majority on the 15th Decem--
Ber, 1801, and on the 24th Tuly, 1894, applied for exceution, no application ha mwl
been made since May, 1886,

Hyldl, that the applicution was not barred by limitation. Under section 231 of
the Civil Procedure Code (Act XIV of 1882), Shankarldl was entitled equally with the
other ;ud(rmmt -creditors to apply for execution of the whole decree for the benefit of
all the decree-holders ; and 2s lie was o minor when the decree was passed, and when
the last application for execution was made, be was entitled to the bfuefit of .sec- -
tion 7 of the Limitation Act (XV of 1877), and could apply for execution within three
vears of attaining majority, Section 8 of the Limitation Act (XV of 1877) applies
onlv to those eas:s in which the act of the joint owneris, perse, a valid discharge. - See~
tion 7 applics where only some of the judgment-creditors, and nob all, are. a.ﬁ”ec(etl
By a legal disability,

* Civil Reference, Mo, 1 of 1895,



