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OEIGINAL CIVIL.

Before Hr, Justice FuUon-

1896. DOFSON AND BARLOW, LIMITED, Pi.aintiffs, v. THE BENGAH
SPINNING AND WEAVING COMPANY, Dkfkndants.#

Conh'Mt—Jurisdiction— Cause of adion —Counter claim - Set-off— Civil Frooednra
Code (Act X1V of 1882), See,. INI—Tmctice—Froccdnre—CoHU of i”repaiuuij
r a deed" Stamp dwty.

In DccemlLcr, 1892, the plaiutifCij agivcd to snpiily the dofeiulants willi macliiiiery
for their mill near Calcutta. The dofonilaiits 1)oin,£? \iual)lo to piiy for it in acconlaneo
with'that agi'cemcnfc eutcrud into a supploincntary a;”r('enu)ut with tho phiiutiirs on thu
10th August, 189-1', whorchy it was arranged that tho plaintilVs aliould accept shares hi.
the defujidants’ company and debentures c-liarged on tho property in satisfaction of
their claim. The agrei'iuent provided that the defendant company should forthwitli
txccuto an indonturo of trust in favour of trustees to I)O named by tho ])laintifl'« for
the purpose of securing the said debentures, sueh iiidi>ntnro to be pri'pared by tho
plaintitis’ solii'l'ora together with tho debenturoH at the expense of the company and
should be approved by tho company’s solieitors, U was lastly ]>rovided tluit tliis
agreement should bo treated as forming part of and supi)leincntal to the agroeraout
of December, 1S92. Tliis agreement was signed iu Bombay by J. Marsliall on behalf
of tho plaintiffs. The iudenturo and dobeutnres were IUily pre])ared by tlie plaiutlOs
and approved by the defendants’ solicitors iu liombay. Tlie plaintiH's iiaving pai<l iu
Bombay the solicitors’ bill of costs in rospeot of tho preparation of tho indentnni and
(lebenturea now sued to recover tho amount from tlie defendants tuidor thu terms nf

the above agreement of 1891.

The defendants coutondeil that the Court had no jurisdietion, on i.bo ground that
they did not reside or carry on business in Bombay, and that no part of the cause of
action arose in Bombay. Tliey also allege<l tliat the plaintitrs lia<l fiiiltjil to carryout;
their part of tho agreementof 1892, ami conti'uded tliat tliey were (Mitith'd in this snifc
to claim damages against tlu> plaintiffs and to set Ilitnii oil' agaiimt tlie Jilaiutiff:i’

claim.

Held, that the Court had jurisdiction. The agrreniciit of A\igunt, 1SO-t, was signed
m Bombay by tho plaiutills’ agent on their belmlIf, ami, therei'urt!, Jiurt of tlie cau”u
of action arose within the jurisdiction. Further, it ajjpeared thut it was intended that
the payment to bo made by the plaintiffs should be made in Bomba”\, where both the

plaintiffs’ agoat and solicitors resided.

Held, also, that the defendants should not be perniitlinl in this suit, to claiiit
damages against the plahitilfs for their alleged failiy-e to carry out their part of tlio
contract of 3892. Tlieir counterclaim or set-offdid not fall under Hoction 311 of
"tho Civil Procedure Code (Act,;SIV of 1882), as it was not uclaim for an uscortainea
Kuni of money, and that being so they could not chum as of right to have it in-

vestigated iu this suit. Nor was there any ciiuitablp ground for Iluluiitting th«
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coixnter claim, as It could not be iloubtod tliat tliorc would bo cousitlorablo delay in
' investigating it, and there was no reason why the plaiiitifts sliould have to Wiiit so
long for the money to which they were now legally entitled.

Held, al™o, that the plaintiffs wore entitled to include in their claim the stamp duty
paid on the trust-deed. The agreement contemplated that the defendants should pay
;all the costs incidental to the execution of the deed.

T he plaintiffs sued to recover Rs. 37°073-8-0 with interest from
the defendants, being the amount due for the preparation of a
certain trust-deed and debentures.

The plaint alleged that by an agreement datpd the 10th
August, 1894, the defendants had (by their agent) agreed to
eexecutc an indenture of trust and to issue debentures in pay-
ment to the plaintiffs of the amount due to them for machinery
to be supplied by them to the defendants. The said inden-
ture and the debentures were to be prepared by the plaiut-
iffV'solicitor at the espense of the defendants, and to bo
approved by the defendants’ solicitors. The plaint further
stated that the said indenture and debentures were duly pre-
pared and approved and were executed by the defendants on
the 7th December, 1895, and the plaintiffs paid the bill, viz
Ks. 1,573-8-0, for the preparation of the said documents and
Es. 1,600 for stamp duty. They now sued the defendants to
recover tliis amount.

It appeared that by a previous agreement of the 28th Decem-
ber, 1892, the plaintiffs liad agreed to supply the defendants with
machinery for their mill near Calcutta. Under this agreemenfc
certain machinery had been supplied and partly paid foj’, bufc
the defendants being unable to continue to pay for it in accoixl-
ance with the agreement of December, 189f?, entered into the
above agreement of 10th August, 1894, which substituted certain
uew,terms with regard to the payment of the balance of the
money ,due. Under this agreement the plaintiffs were to take
shares in the defendant company as payment. The agreement
mcontained the following clauses :—

“3rd. In respect of the balance ofthe purchasis-monoy of E3S,50D, rofcn-cd 1

to imthe hereinbefore recited agreement, namely, the sum of £ 30,000, the company
thall issue and hand over to tjie contractors three hundred debentures of pounds one
mhundred each, bearing interest at the rate of seven per cent, jper annum, payable half-
yearly, and cl*rgeable upon the lands horeditameuts and premises of the company.
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and also on all ami singular tlic boilers, engines, iniichinery, tools, fixhn-cs, Imple- .

ments, utensils and plant belonging to or 9%dJiich may hereafter becoinc tbc property

of tlio said company.
“ -Ith. Tlie said debentures bliall b? payable at the expiration of three years from
1st day'of September, 1SOlvand shall be issued to the contractors on or before snch

last mentioned date.

“5th The company shall fui'tinvith execute an indeuturc of Inisi in favoui-
of two trustees to be named by the said contractors Om the purpose of secnring the
«aid debentures, such indenture to ho prepared by th:-solicitors for the contractors,
together with the debcnturos before referred to at tlie expense of the company,
aira shall bo approved by the company’s solicitors. The said iiulenlurcs ahall con-
t~inall usual conditions and stipulallon,-. f..r the bettor securing tho vcj.ayment of the-
siiid debentures.”

The agTcemenfc o* 10bli AugustJSOI., WAS sigmMI in EomLay
b¥ Mr. John Marshall on beluili' of tho plahitifi™.

In the first iustaucc there were two to the suit/iwv;,.”
(1) Dobson and Barlow by their agonfc Clarence St. Panl, and (2> =
John Marshall. A new iwwcr of attoniej- was subsc(iueutly sent
to Marshall, and St. PanFs name Was .struck out under u .liidge’s
order, and Marshall’'s was sul-stituti'd as duly constituted agent
of the plaiutiffs. The plaint was theu veriiierl by .Mr. N\rarsjudl.

The defendants in their writteu .stntt'iuent stated tliat tho
suit was defective; that it wYs filed ami tho phiint nftirmed l)y
St. Paul, who had no authority to act for the plalntills; and that
Mr. John Marshall, who was originally a ])laintiii;had notaihrni-
cd the plaint on bis own bcliall', and was nut duly authorized to
act for the plaintiffs.

The defendants also sul)mittod that thx' Court had no jurisdic-
tion to try the suit, as they did not carry on Imsincss iu PHunbay.
and tlio agreomcnts were oxocuttnl i)i Calcutta. 'Pluy also
pleaded that the agreement of tho 10th Atigus!-, IS!) I, was part of
and sup])lcmental to the agrceiaenfc of the 2Sth DccfUibeV,
that with reference to these agreeineuts there wen- many iui~
c/sottled questions between them and tlie phuutilTs, that they liad
a claini for damages agfiinst tlie plaintills under the ugreonien,t oi;
December, 1892, for non-delivery of certain machinery within a
jfixed time, and that their clahn iu respect thercol: fur exceeded
the plaintiffs’ claiin in this suit, and they craved leave  formulate
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their claim by way of set-off. The written statement also coii-
tained the following clauses

“ The clcfoiulaiits fxirfcher say that under tlic said agrcemctit Of the 10fch o£ Angiist,
1S94', the costs of the preparation of the indenture securing debentures and the de-
bentures themselves was the only expense agreed to lie paid 1>y the clcfendant-3 The
mdefendants say that the sum of K?. 1,573-8-0, claimed by the plaintiffs in this suit,

* Is made up of various legal chargGsbesides the costs aforesaid which the defendants
are not bound to pay. The defendants arc and always have been wiUiug that the
'bill of costs, if any, for the i)repiratiou of the said indenture and dcbenturos should
be taxed and that the amount found due on such taxation should ho set off against the
moneyg claimable l)y the defendant-s from the plaintiffs as aforesaid-

3. The defendants also say that the sum of Rs. 3,500 for stamp is not pssyable
hy them under the said agrcomentj ami the plaintiffs are not eatitlecl by virtue
of the said agreement to demand™it of them.”

The suit came on as a short cause, and the following issues
were raised;,—

1. Whether the salt as originally filed was defective by reason of the terms of
-Mr. Paul’s power of attorney,

2. Whether their ijowcr of attorney to Mr, Marshall is sufliclent to entitle him ta
maintain this suit.

3. If the second Issue is found iu the affinnativo and the first iii the nei?ativt' >

whether the svibstitutiou of Mr. jrarahall for Sir. St. Paul oovors the original defect,
-in the suit.

i. 'Whethcr the Court has jurisdiction to try this suit.

5. Whether the defendants are not entitled in this suit to claim damages against
«the plaiutiiEs for their failure to carry out tlieir part of tlie agreement of 3892.

6. 'Whether under clause 3 of the agreement of )89i the defendants are liable tu
I>ay Es. 1,500 claimed for stamp.

7. Whether under the said clauso 5 the plaiutiffs are entitled to recover the buui
claimed, or any, and what part thereof.

Miissell for plaintiffs ;—The plaint was originally filed by St.
Paul on behalf of Dobson and Barlow (Civil Procedure Code
.(Act X1V of 1882), section 37), with Marshall as second i)laintiff
(Cojitract Act, section 230). He held a power of attorney to
<act foi;them in Bombay during Marshall's absence. But a new
~Dower of attorney Avas on the 26th March, 1896, sent to Marshall.
We then struck out his name as second plaintiff and substituted
him for St. Paul as plaintiffs’ agent. H'his was done under a
«Judge’s order. If not rightly done already, it can be done now
ANCivil Procedure Cc?de (Act X1V of 1882,) section 53.
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As to juiisdicfcion wo have got leave to sue under clause 12
of the Lettei-s Patent, 1865. Under the agreement the imyment
of the costs under clause 5 was to be made in Bombay where the

V.
TInuBjsngat  solicitors reside. The defendants’ agents are in Bomliay.
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AND
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As to the third issue, the defendants are not entitled to raise
it. Their claim under the deed of 1SD2 is quite independent of
our claim under the deed of 1891'. They cannot raise the ques-
tion by way of set-off. They must file a separate suit. Besides,
tliey hare not yet formulated their claim; so wo do not know
what it is.

Mérp/terso)} for defendants:—We say the suit as originally
constituted was not maintainable and the power of attorney held
by Marshall is not sufficient. This Court has no jurisdiction.
The defendants do not reside or carry on business in Bond>ay,.
Ilnd no part of the cause of action arose hero. The plaintifls*"
claim is founded on clause 5 of the agreement ol' 180-t which,?vas
executed at Calcutta. It does not mention any parl-icular lirm of
.solicitors. The fact that the solicitors who hav(> done the work
live in Bombay is accidontal and quite iuunaterial. Tlic defi'iid-
auts were not to pay the money directly to the solieitors. Tliey
were only bound to recoup the plaintilTs whut tlu'y might ])ay,
and that is to be done at Calcutta, where tlie agreement was '
made.

As to our cou)iter-claim we have aright to make it in this suit.
The plaintiffs’ claim against us and our claim against them are
jiierely parts of one transaction, the whole of wliich is provided
for by the agreement, ‘riie pliuntiiFs cannot single out one item
Iin that transaction and sue in respect of it alone. Wv claim that
the whole matter shall bo dealt with. We have prepared a
mivi'itten statement setting forth our claim.

The claim of the plaintiffs in respect of the stamp is bad. It-
does not come under clause 5 of the agreement. The stomping
of the documents is no part of the preparation. Wo say the
mwhole claim of the plaintiffs is an over-charge, and the J=ill in
respect of this must be t«,xed,

Bussell in reply  We are quite willing that tlio bill should bo
taxed. This has never before been suggested.
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Tulton, J.:—This is a suit brought by the plaintiffs to recover
li-om the defendants the costs of the preparation of a certain
indenture and certain debentures referred to in the fifth clause
=of an agreement between the parties®, dated the 10th August,
1894.

The defendants in their written statement made various
objections to the suit which sufficiently appear in the following
Issues raised by Mr. Macpherson. (His Lordship read the issues
as abov;e set forth and continued.)

By an agreement dated the 28tli December, 1892, the plaint-
iffs, Messrs. Dobson and Barlow, entered into a contract with
the Bengal Spinning and Weaving Company for the supply of
machinery, which was to be delivered subject to ccrtain condi-
tions, and to be paid for in the manner agreed on. Owing to
difficulties arising about payment, a supplementary agreement
was eh'fcered into between the parties on the 10th August, 1894,
D)y which it was arranged that the plaintiffs should accept shares
in the company and debentures charged on its property in
.satisfaction of their claim. The fifth clause then provided as
follows

“ 'Hic company sliall fovtliwith execute an iiulouture of trust in favour of tlu
tvustcos to bo named Ly tlio said contractors for tlio piu’pose of seciu-hig the saiil
debentures, such indenture to be prepared by tbe solicitors for tlie contractors togetlier
with the debentures before referred to at the expense of the company, and shall bo
approved by tho company’s solieitors. The said iiidonture shall contain all usual

conditions and stipulations for the better securing tlic ropayuient of the s.altl

debentures.
*

The last clause provided that this agreement should be treated
ns forming part of, and supplemental to, the agreement of
28th December, 1892.

In due course the indenture and debentures were prepared by
the plaintiffs”™ solicitors and approved by the defendants’ solicitors
in Bombay. The plaintiffs’ agent, Mr. Marshall, then wrote to the
company’s agent asking for the payment of the bill of costs. On
the 10th February the company’s agent w”oto to point out that
the bill had not been sent, and to say that if it were in order the
plaintiffs might'treat the same as a set-oft* to the defendants' claim
against them. On the same day Mr. Marshall Ajrote back to say
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that the bill had heen seiit™ and that he could not allow it to he

set off against any claim the company might have against lig*
principals, who had much larger claims against the compan3®

Mr. Marshall on the 15th April paid the solicitors’ bill of costs,
the suit having been previously instituted.

In the first instance, the suit was instituted in the name ot
]Sfcssrs. Dobson and Barlow by their agent INQ. Clarence St. Paul
and also in the name of Mr. Marshall. Subsequently doubts having-
arisen as to the validity of Mr. St. Paul’'s power of. attorney, a
Judge’s order was obtained to strike out the name of Mr. St. Paul
and to substitute that of Mr. Marsliall as duly constituted at-
torney of Messrs. Dobson and Barlow, and to naake the necessary
amendment consequent’, tliereupon in the body of the plaint.
The plaint was then re-veritied by Mr. Marshall, and his name
substituted for that of Mr. St. Paid as attorney for Messrs. Dobson
and Barlow, and also erased from its position as second puiintiff.

On the first issue as to the suflicieucy of Mr. St. Paul’s power
of attorney, I do not think it necessary to express any opinion,
because in argument it was conceded by Mr. Macpherson that if
NIr. Marshall's power of attorney was sufficient, the substitution
was authorized by section 50 of the Civil I'rocudure Code, and
I entire]}” concur in this view. Tlie object of section 53 is clear-
ly to prevent suits being defeated on a merely technical ground.

As to the sulllcioney of Mr. “MarshalPs power of attorney, I
cannot sec in what way it is defective. There is no prescribed
form. The j)ower authorizes him to act for his principals in all
matters legal or otlierwiso, and, therefore, appears to entitle him

to sue for them under section 37 (a). Accordingly 1 find on the
2ud and 3rd issues in the affirmative.

A subsidiary question arose in argument whether the Judge’s
order justified the removal of Mr. MarshalFs name as second
plaintitf. Doubtless in one -way that amendment seemed to be a
natural consequence of the insertion of his name as attorney for
Messrs. Dobson and Barlow ; Dut I do not think it was a neces-
,sary consequence, for it is conceivaljle that an agent, doubtful
whether the right of suit belonged to himself or to his principal,
might think proper to sue in the alternative in both names.
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However, as Mr. Russell, at the first hearing on the 9th June,

,while contending that the withdrawal of£ Mr. MarshalFs name
was in aceordancc with the order also applied alternatively for
its removal under section 32, | direct that it be struck out as on
tliat date, the previous erasure being treated as invalid. | do not
understand how the addition of Mr. MarshalFs name as co-plaintiff
<;an have increased the defendants” costs or affected them in any
way whatever, but as the point was pressed in argument | direct
that if on taxation it be found that the addition of his name
lis co-plaintiff really and properly caused any increase in the
defendants”™ costs (over and above tliose incurred by them* in
defending the suit of Dobson and Barlow), the same be paid by
liim.

Turning now to the more material issues™ I find on the 4th issue
that this Court has jurisdiction, leave having been given under
clau”e 12 of the Letters Patent. The agreement of August, 1594,
was signed in Bombay by Mr. Marshall on behalf of Messrs.
Dobson and Barlow.

In Raail v. Brow)i™\ a case under the Mayor’s Court Procedure
Act (20 and 21 Viet., c. 157) the matter is very succinctly dealt
with by Lord Justice Try as follows :— Everything which, if not
proved, gives the defendant an immediate right to judgment,
must be part of the cause of action.”> Similarly when discuss-
ing the jurisdiction of the same Court apart from the Act, Mr.
Justice Brett in Oool-e v. said ; Cause of action has been
held from the earliest time to mean every fact which is material to
be proved to entitle the plaintiff to succeed—every fact which the
defendant wouldhave aright to traverse.-'> Now, if the definition
contained in these decisions can properly be applied to the term

cause of action ” in clause 12 of the Letters Patent, it seems im-
possible to resist the conclusion that where one of the parties
4xssents to the contract in Bombay, part of the cause of action
arises in Bombay; for, if his assent to the contract can be
‘lisproved, the whole contract falls to the ground, and with it
the right of suit. In Mr. Justicc Green’s learned judgment in
M).dclia)id v, Suganchand™”,Qon™~xmQdi on appeal by Sir M. West-

M 22 Q. B. Dj, 128 *t p. 332. @ L.K. 80.P. 10"
G 1. L. 1 Bom., 23.
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ropp, C.J.; and Sargent, J., the wciglit to be attaclied to the Eng-
lish interpretation of the term * cause of action ” in determin-
ing tlie meaning of the same phrase in clausc 13 of the Letters
Patent is very fully considered, and there seems to be ix) reason
for holding that in the Letters Patent the term has a different
meaning from that put on it in the two cases above referred to..
Li Dhunjishalt v. A. 3* Mr. Justice |Marran pointed
out that it was now' settled that in the case of an action on a
contract, the cause of action within the moaning of clause 12
of the Letters Patent meant the aviioic can,sso of action and
consisted of the making of the contract and of its breach inthe
place where it ought to lie pcrform(;d. .IJnt il'the making of the
contract Joo part of tlie cause ol; action, it appt'ars to follow* that
the act of concurrence of cither party wdiich is essential to tlie
contract is iiself a part of the cause of action, for without such
act of concurrence the contract cannot come into existence.™ See
the extract from the judgment in Michel v. Borch™> referred to
by J\[r. .Tustice TJittleston in DcSotiza v. Qlca¥™ and Mr. Justice
Telang in luh)>j)/".ridd v, Fremsu/ri™/.

Tlic above remarks, if corrcct, arc KulHclent to sliow that part
of the cause uf action arose in Bombay ; but tlui same conclu-
«ioil may be arrived at on anotlier ground. For under bho cir-
cumstanccs of this case | think it miist hav(; )0('u intend(;d that
the documents should be prepared in iiombay and pa,id for tliere.
It has not been snggested that the plaintilTs had any other Indian
.solicitors than the lioml.iay solicitors, and the preparation of the
docinnents in Il'iombay ruid tlieii’ n})provul I>y thci dtfenilants*
Bombay solicitors seem to have been acec[)to(l as matters of
course. Tlie fair inference, then, appears to be that payment wms
intended to be made in Bombay, where both the plaintillV agent
and the solicitors resided. Consequently, part of the cause of
action arose within the jurisdiction.

On the 5th issue w'hether the defendants are not entitled iu
4his suit to claim damages against the pluintilTs for their failure
to carry out their part of the contract of 1802, I am of opinion

@ I. L. R, 11 Bom,, C49. ¢ 3 n.q, J}., ;}S4 at p. ."J05.
(@) L. J. Ex. (N. S.) 379. ® 1. LU, 33Bon., D} nt p. 10J.
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that the answer must be in the negative. The defendants’ claim, 196.
fiofar as | understand, is not one arising under section 111 of D obson attd
the Civil Procedure Code, for it does not seeiu to he one for an Bartow

V.
ascertainec] sum of money legally recoverable from the plainiifis. Tt;fpﬁfl?gf'
"\Vhether a claim for an ascertained sum could, notwithstand- AIfD

. .. . WhAVINa
ing the provisions of section 74 of the Contract Act (I1X of 1872) CoVPANV -

have been made under clause 14 of the agreement ot 1892, is a
matter on which | need express no opinion j hut if it could have
;been made, there could, 1 tliinlc, be no valid reason for not
formulating at the first hearing such a simple claim, considering
that the defendants’ agents were warned of the probability of
this action as long ago as the 10th February.

But what | understand is that the defendants asked for time
to formulate a counter claim for damages of which their bill sent
to Mr. Marshall on the 18th January was a part. Now | do
not doubt that the Court would have jurisdiction to entertain
the counter claim. Though not expressly provided for in the
Civil Procedure Code it has frequently been held that the Courts
can entertain counter claims where it would be inequitable
to compel the defendant to have recourse to a separate suit
{Clarh V. ItutAnavcdoo™VY; Kishorchantl v. Madhowjl™-'>; Bliaglat
V. BdmdeW™ Cltisliolm v. Gopdl C/mder™"K) IS0 long, however,
as the counter claim or set-off does not fall under section 111,
the defendant cannot claim as of right to have it investigated
In the same suit. The question Avhether it is inequitable to
compel him to resort to a separate suit, cannot be determined
by any general rule, but depends on the facts of each case.
In England the discretionary power is rccognized by orders
XIX and XXII. In this country, tliough not conferred by
Act, the discretion is exercised on general principles of equity.
Bhaghai v. BdmdeU™ may be referred to as a ease where the
Calcut'ta High Court refused to entertain part of a counter
claim whieh it considered too remote to be mixed up with
the original claim. Gray v. WbU™" is an instance where the
Court in England, exercising its discretion imder the orders.

0) 2 Mad H. C. E., 296. ® 1. L. R, 11 Cal., 557.

) I. L. R., 4 Bom,, 407, 0) I. L. 11, ]G Cal., 711.
(™) 21 Ch. D., 802.
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rejected a counter claim. The discretion, it is true, is not an
arbitrary power, but must be judicially exercised— Jlugfjins v.
Twoed<\

The question, then, comes to this. Is it inequitable in the pre.-
sent ease to refer the defendants to a separate suit? Mr. Mac-
plierson contended that the claim for the costs of the deed was
part of the whole contract, and must be treated as one transaction
with the rest of the contract. But | think the substance of the
arrangement must bo looked to rather than the form, ior the
preparation of the documents was a matter quite distinct from the
supply of machinery. Tlie agreement about them was asubsidiary
one embodied merely for convenience hi the same deed. It was
clearly intended that the costs should be provided foi;thwith, and
the plaintiffs, who arc entitled to recover them, should ]je repaid
without delay. For convenience they advanced the money, and
there seems no reason of expediency or equity whicli makes it
desirable to keep them waiting for repaynu;nt until the whole
accounts of the contract have been settled. The settlements of
these accounts depends on cvi<lonce unconnected with the ovi-
Jence in this case, the collection of which must nocessarily I>e a
work of time, as part of it, I presume, will come from Calcutta.
If aclaim by the defendants is made, it will, aceoi-ding to Mr.
llusselPs contention, be met by a counter claim of the plaintifts,
and the possibility of their putting in such a replication in the
present suit i.s open to argument. At any rate it eanuot be doubt-
ed that there will be consideral)lo delay in settling the claims for
damages, and in the absence of any suggestion that the plaiutift«
will not 1)0 in a position to pay any <lamages awarded against
them, I do not see why they should have to wait for tho money
to which they are now legally entitled.

On the 6tli issue | lind that the defendants must pay the, item
OotEs. 1,000 for stamp duty. Tho termprepared must have
I»een intended to include the stamping of the document without
which it could not be executed, | tliiiik tlic only reasonable con-
struction to put on tlie agreement is that the company were liable
to pay all the costs incidenta.l to the execution of tho trust-deed,;

0)10CL T)., %0 al: }. 1¢0,
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and this must certainly have been the intention, as the sup-
plementary agreement was made for their relief oil account of
their inabijity to carry out the terms of the agreement of 1892.

On the 7th issue | find that the plaintiffs are entitled to recover
Us. .1,-500 plus the solicitors’ costs for preparing the trust-deed
and debentures to be ascertained on taxation, and costs, and
interest at 6 per cent, per annum on the judgment from the date
of final order which will be made as soon as the costs are duly
rej)orted.

The defendants must pay their own costs, except in so far as
they may be entitled to recover any from Mr. Marshall.

Attorneys for plaintiffs :— Messrs. Crawford, JBurder and Co.

Attorneys for defendants:— Messrs. T/idkurdds, Dliaramsl and
Cdma.

ORIGIJSTAL oiyil.

Before Mr. Justice I). Tijcihji
jRia THE Estate of Il. G. MEAKIN, deceased.
ALICE MEAIVIJT (Pexitionek).

Minor—Quardlan—Minor rcshliiig in JEngland—Jurisdiction of Jli(jh Court.

Wiliei’'c a motlicr residing at Poona, the Tvjdow of a dcceascd European inlialiitsint
of Poona, ax)plicd to be ajjpoinfced guardian of licr tlirec minor cliildrcn (two of \Jion\
mere residing witli lier and the tliii'd, a girl of tlic age of sixteen years, maes residing
in England) and to liavo certain payments made to licr out of tlic estate of their
deceased father on their account, and to have certain powers over their persons given
to her and to have the costs of the application paid out of the sliarcs of the said thruc
minor ehi’dreu in the liands of the Administrator General of Bomhny, the Court mada
the order applied for.

clfambers. Thiswas a petition by Alice Meakiii, residing at
Poona, the’ widow of Henry George IMeakin, European inhabitant
of Poona, who died intestate (see I. L. E., 20 Bom., 370) tit
Carlsbad on 1st June, 1895. Letters of administration to bis
mestate were, by the consent of all parties interested, granted to

the Administrator General of Bombay.

The petitioner now applied to be aj™pointed guardian of her
three minor children and to have certain payments made to her

1806.
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