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in Bdi Sariganga v. Tiilsiddŝ ^̂ . On the death of S^heh Khan 
*in 1851 thp vatan under the old law devolved on Aislia and the 
plaintiff, his heirs according to Mahomedan law, and each be-

* came the owner of her share of the property in so far as a vatan 
can be held in ownership. When the Act.came intt) force it 
found *Aisha the owner of her share of the vatan, and section 2 
did not operate to cut down her ownership.

On her death her heirs were entitled to succeed, males pro* 
bably in preference to females, but we need not consider'that. 
The defendants are not the qualified heirs of Aisha, and, there
fore, cannot succeed. It is argued that they are qualified heirs 
in the original vatan family, but that does not constitute them 
qualified heirs to succeed to Aisha. We confilrm the decree, with 
costs.

Decree confirmed,
(1) P. J. for 1887, p: 69.

A P P E L L A T E -C IV IL .

*  Brfore OTiief Justice 'Farran and M r. Jusiiet Paysom-

• F A E S H O T A M  L A K H M IR A 'M , P i a i n t h ’i?, v, P E M A  H A R J I
AND 0THEE8,* DES'BNDANTS.*

Small Caute Court— Suit noi cognimhle against some of tlpe defendanta~-
Jurisdiction.

A suit is not cognizablc by a Small Cause Court unless it is cognlzaWo by it &8 
•gainst all tlio defendants,

E e fe re n ce  by Khdn Sdheb J. E. Modi, Subordinate Judge of 
Anklesvar, under section 646 A of the Civil Procedure Code 
(Act XIV of 1882).

The plaintiff, who was .a BrAhmin and who belonged to a class 
of hereditary priests of the Bdrbhuja caste at Anklesvar, brought 
a suit against the defendants to recover from them Rs, 23-9-6 on 
account of his fees, &c., as hereditary priest, alleging that the 
defendants Noa. 1 and 2, uncle and nephewŝ  were members of the 

.Barbhuja caste j that defendants Nos. 4 and 5 were rival priests; 
that defendant No. 3 wag an agent of defendants Nos. -4 and 6; and 
that on the death of the mother of defendant No, 1 in 1891, the
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deatli-bed offerings; fees and preaents of subsequent' days, amoimt- 
ing to the above-mentioned sum, were given to defendant No. 3.

A  question Laving arisen as to whether the Subordina^iC Judge 
could take cognizance of the suit against defendants Nos. 1 and 2 
m his Small Cause jurisdiction, though there was no doubt that he 
could do so against defendants Nos. 3, 4 and 5, the suit as against 
them being one for money had and received by them for plaint- 
iff ŝ use, he submitted the following questions :—

V 1. Whether a suit by a Hindu hereditary office-holder against 
an intruder for disturbance of office, or else for money had and 
received, can lie in the Small Causp Court ?

“ 2. If yeS; what should be -dono about the defcndanivS in 
this suit who are sued for not giving those fees V’

The Subordinate Judge was of opinion that if ho could not 
try the suit against defendants Nos. 1 and 2 in his Small Cause 
jurisdiction, ho could entertain it as against all tho defendants in 
his ordinary jurisdiction.

iV. M. Samarlh [amicus curica) for the plaintiif.
Vdsucico R. JogicJcaT [amicus curiai) for the defendants.'
F areaNj C. J. :—As the suit against defendants Nos. 1 and' 2 is 

not cognizable by a Small Cause Court, tho whole suit is not cog
nizable by a,Small Cause Court, and tho Subordinate Judge must 
try it in his original jurisdiction. It is unnecessary to answer 
the first question.

Order acconUnffh/.
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before 'Chuf Justice Farran  and j^r, Jtisikt Farsons^ 

TtJKA'EA'M  (orig in a l PLAiNTiFr), Appkllant, v . BA'BA'JX and othbbs
(OEIGINAL DEFaKDANTS), HESPONDENTS.*

Civil Procedure Code {A d  X I V  o f  1882), S'ec. 258, at amendi'd hy Act V II of 
' 1888— 01^ o f em 't—Payment not certified to Court^Proqf of such

' payment Jbt the purjjose ofdctenmning tic nwtlion oflmiiaiimt. *

Uadier section 258 of the Code of Civil l r̂occ<iure(!-s amended t)y Act VII of 1888) 
&8 thcTO ii uo time fixed urithiu which the docreo-holdet in houad to certify a pay*

•tiecond App«aiJ, No. 8C«.ofl895.;'


