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‘We think,- therefore, that ‘the first question should he answered
in the aflirmative assuming the case not to be governed by section

17 of the Transfer of Property Act. To the second question, wiz.,
whether the disclaimer contained in Exhilit 11 constituted a dis-
claimer of title, the on]y answer we can give to it is thab it de-
pends upon the construetion of Exhibit 11 1G'Ld in connexion
with the evidence in the’ case.

"The Full Bench having sent back tho case to the Division Beneh which lad
made the reference to the Full Beneh for final disposal, the following judg-
ment wad given 1—

“

Judginent. —The I‘n'st Class Subordinate J udge A P. has not
found ag to the nature of the defendant’s tenure, and it, thevefore,
is impossible for us, having regard to the judgment of the Full
Beneh, to determine whether the statements in Exhibit 11 con-
stitute a disclaimer of title such as to enable the plaintiffs’ to
recover possession \vithou't fotice to quit.

Under these circumstances we must reverse the.decree of the
lower mppelh\te Court and remand the ﬁppeal for a fresh decision

_on the various points avhich arise, including the question as to

the plaintiffy’ right to recover rent for the years in d1.spute.~
Costs to follow, the zcsult

Deerse veversed and case remanded,

APPELLATE CIVIL.

Before Sir Clourles Sargent, Kt., Chief Justice, Ir. Justice Jurdine,
and My, Justice I'ulton,
IxYTE, Purrrioxer, v KYTE, ResvoNDENT, AND COOI&L
Co-rusroypENT.*®
Divorec—Hushand and wzje-—-fmlmn Divoree Act (IV of 1869) —~Ju1'zudutwn of Dis-
triet Court—Place of marriwje—Darriage by petitioner before degree Of District

Clourt confirmed by High Court—Iynorance of lew—Dumages against co- 7e.vpom£-
cut———P; actice,

Under segtion 2 of the Indian Dlvmco ‘Act (TV of 1 (;9) a District Court has juris-
diction to make a decree for dissolution of marriage upon being satisfied that the
adultery charged las been commitied i India withoub going into cvidence as to the

-place of the marriage of the partics.,

* Civil Reference, No, 9 of 1504,
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After the Distriet Court had passed a deerce for dissolution of marriage, but before
the confirmation of the deerec by the Tligh Conrt, the petitioncr, in ignorance of the

law, married another woman, but le ceased to eohabit with the woman on discovering -
his mistake., Under the eivennstances the High Cowrt made the decree absolute, .

holding that under :cchun 14 of the Indian Divoree Aet (IV of 1869) it had o diseve-
tion to do so,

The'decree laving awarded damages against the éo-respondent, and he not having
appealed on the question of damages, it was contended that the High Court conld only

.

dm] with that part of the deeree which dissolved the marviage.

“Jfeld, under the Indign Divoree Act {1V of 1869), that the Court had the fuﬂest
powerto deal with the rase aceording as justice might lqulo including the award of
damuges by the Court elow, '

. Ravenseroft v, [Lau sereftidy followed,
TRIs was a reference by W. H. Crowe, District Judnc of Poona,
submitting for confirmation his decree in Suit No. 2 of 189}
under section 1 17 of the Indian Divorce Act (IV of 1869).

Suit by the plaintiff -for dissolution of his marriage on the
ground of his wife’s adultery with the co-respondent, or, in the’
alternative, for judicial separation on the ground of descrtion,
He also claimed damages from the co-respondent.

The regpondent did not appear in the lower Court,

The co-respondent denied the adultery charged.

The Judge found that the alleged adultery with the .;io.-i‘e.
spondent-was proved ; that the petitioner was entitled to'a decree

for dissolution of marringe, and that he was entitled to damages’

to the extent of Rs. 500 from the co-respondent.’. The following
are extracts from his judgment :—

“ This is & suit hrought by petitiemer ¢, J, Kyte fora dissolution of his marriage with
E. Kyte on the ground of her adultery with the co-respondent T, C. Cooke, “The fact
of the adultery having been committed by the respondent is not disputed, She admits
in ber deposition that she was marricd on the, 9th PFebroary, 1891 ; that she left her
husband about four months after, that she 1etu1ued to him subscquentlv for o few
days at a time, and finally left bim on the I16th Octobex 1891, She .admits also that
she was delivered of a clild in the month of Jannary, IQQS in Bombﬂ). -She deniés.
that 1t is the clild of the co-respendent, as she states other friends visited her and
came up to ber qjttmrr -room after her shop was clo<ed The birth of the child fiftesn

months after the 1capondcnt left the petxt\oner is coneluswe proof that adultery hag

been committed, The question now arising is whether it is -proved.that the respond-
ent committed adultery thh the co- zespondent A ¥ % The

M TR, 2P, and M., 376,
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acts of f-.nﬁilizn-ity of the co-respondent and the daily intimacy deposed fo, afford the

- strongest grownds for belicving that adulbery must hiwve been committed, The petitioner |

under section 34 of the Divorce Act bas claimed Rs, 5,000 as damages,  It. has also
been eontended that the pelitioner is not cutitled to any damages, as there is no- preof
that he has suffered any loss in reputation, comfort, h'\ppmocs, &e., and that the
pastics had lived separate fov so long a time, and farther that there has been unjusti-
fiable delay in bi‘inging his petition, T do not find that there is any unreasonable delay
in secking the aid of this Court, The child was born in Jannary, 1893, and the petition
was filed within a year. The sepafation of the D"ﬁLle wag due to.the respondent
leaying her husband’s roof,  There is nothing to show that Lie consented thereto, There
is no doubt that the loss of the companionship of his wife must have caused the peti-
tioner considerable mental 0 ain and disturbance, and his domestic happiness liag been
destroyed, The measure of damages in these casesis the value of thé wife. Locking
at all the circumstances as disclosed by the cbrrespcndence between the petitioner ahd
the vespondent during the short period of their married union, ¥ am of opition that
the sum of Rs, 500 will be an appropriste amouut Lo he paid by the co-respondent to
the potitioﬁcr, and I deeree aceordingly that the pebitioner is éntitled to a dissolution
of his marriage with the respondent and to reeover the smm of Rs, £00 from the eo-
respoudent as damages.  Costs on co- 1cspondmt The decxce is subjeet to'the
decmou of the High Court,” .

The case came np for confirmation under seetion 17 before a
Tull Bench consisting of Sargent,C. J., and J ardine and Fulton, JJ.
Makhddeo V. Bhat appeared for the co-respondent :~—There is
no evidence produced to prove the marriage and the place where
it took place.  No issue was raised with respect to the fact of
the marriage. - ' ‘
’ [FﬁLTON, J.:~—No one denied the marriage. ]
Marriage must he proved. Non-denial o cven mere admission,
- of mdrriag(; would not do—Ddi Kanku v. Shiva T oya®, . - .

[saraent, G J.:—Strict proof of marriage is not necessary.
The mere fact that people apply to a . Court for leOIC(’ raises a
presumption of marri iage. ]

This is not a case for damages. Damages are aWdl‘ded “foi -
the i injury done to thte husband in aljenating his wife’s aﬁ"ectlom,
destroying the comfort he had from her company and raising
children for him to support and provide for.” -Sge Mayne on
Dainages, p. 490, Here the evidence shows that the petii;ionex‘
and his wifée had not lived happily together before the co-res-
pondent knew them: No damages should, therefore, be awarded,

(VL L R,17 Bom., 624,
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The respondent, who appeared in person, heing at this stage called ou to
state what she had to say, inforuwed the Court that the petitioner had married
a second wife since the deeree, and she produced papers to support her state-
ment. The petitioner’s plealer, who was not aware of this fact, thereupon
asked for time to inquire into the matter. The Court granted a forinight’s
adjowrnment.  The petitioner in the meanwhile filed an affidavit stating that
hie waa ignorant that be conld not re-marry before the confirmation of the
decree 1_»_;' the High Court, and that assoon ns he came to know that it was
illegal for him to do so, e hid ceaged cohabiting with his second wife.

Minehshih J. Taleyirihian for the petitioner :—The petitioner
has filed an affidavit alleging complete ignorance of law forbid-
ding him to marey again before the confirmation of the District
Judge’s decree Ly the High Court. He has ceased to cohabit
with the woman whom he lins married.

Under these civeurstances the decree should be made absolute.
It is within the discretion of the Court to do so—TFickham v.
TWiekhan™, )

The question of dmaages cannot be gone into in this Court, as
the eo-respondent has not appealed against the award of damages
(sections 17, 34, 3% and 55 of the Indian Divoree Act IV of 1359).
There is no reasen to interfere with the order of the lower Court,
In England the damages are assessed by the jury, and they are
not interfered with, '

Malvidey 7. Bhot e veply :—The order awarding dainages is
part and parcel of the decree for dissolution of marriage. This
Court has to exaniine the deeree as a whole.  No appeal is neces-
sary against the order for damages under the Divoree Act.

The judgment of the Full Bench was delivered by

Janoing, J.:—The Distriet Court took no evidence as to the
place of the marriage of the petitioner and the respondent. It
had, however, jurizsdiction nnder section 2 of Aet IV of 1869 1o
make a decree for dissolution upon being satisfied of the adultery
being committed in India. '

Two points of law avose at the hearing, which, following see-

tion 7 of the Act. we determined upon the practice of England.
It was objeeted for the respondent that, since the District Court

passed its deevee, the prtitioner went through a form of marmiage -
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with another woman. He has tiled an affidavit, alleging boui-
jide ignorance of the law, el that on discovering his mistake he
ceased to cohabit with that woman. The question is whether
the Court should refuse now to make the deeree alsolute, This
is within its discretion—Noble v. Noble® ; Wiekhain v. 1Vicl-
hem®.  Looking at the publicity of the fact of the marriage, we
give credence to the statement of the petitioner that he acted
bond fide, helieving that he had been released by law fromn his
previous wite, and with an absence of any intention to commit
adultery. The adultery ought nof, therefore, to stand in the
way of a deeree absolute. Owr diseretion unnder section 14 of
the Act is similar to that of the English Court wnder section 31
of 20 and 21 Vie., c. 85,

The other point of law was raised by Mr. Mdnekshdh for the
petitioner, to the cffect that as the co-respondent had not appealed
against the award of damawes, this Court could only deal with
the part of the decree which dissolves the marriage. Sections 17,
34, 39 and 55 of the Indian Act were referred to and compared
with 20 and 21 Vie, c. 83, sec. 33, and 23 and 24 Vie., c. 144,
sec. 7. We ruled—{following the Judge Ordinary in Ravenscroft
v. Ravensernfi®—that the intention of the Act of 1869 wag
to give the Court the fullest power to deal with the case aceord-
ing as justice might require, including the award of damages

by the Court below.

The merits of the case arve to he considered in two aspects.
First as regards the respondent. There is evidence that in
January, 1893, she gave birth to a child, which must have been
conceived in adulterous intexrcourse, a fact substantially admitted.
The deeree for dissolution must, therefore, be made absolute,

Then we have to consider the case of adultery as regards the co-
respondent.  There is evidence of a long eontinued familiarity,
extending over periods both before and after the birth of the
child, The respondent deposed that during November and De-
cember, 1892, she lived in a hotel at Byculla under the name of
Stewart. The manager and butler of the hotel depose to a man

@) L B, 1 T, and M., 691, ® 6 P. D, 11
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paying ber weekly visits under the name of Mr. Stewart; the
Hutler identifies the co-vespondent, and the manager thinks he is
the seane person. Cooke has not ealled his sister or other person
to explain his frequent visits at Poona.

On the whole the eonclusion of the District Judge is supported
i the evidenee : and the decree as against the co-respondens
in

must be confirmed, and he must pay the petitioner’s ecsts
this Court.
Deeree made absolute,

s by one of the parties,

NorE——Any marriag ; ke other living, Lefore the expirg-
tinn of six months from the date of the deeree or before the tinie for appealing has
axpired, Ts uulland voil, ee Macere ou the Tnlise Divoree Act—2XNotes o section
ST,y W5,
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ORIGINAL CIVIL.

Bepare Chog Justice Parrey andd M. Justive Stovrlinyg.

AIOTE GULABCHAND Axp orHER: (ORIGINAL PLAINTIYES), APPBLLANTE,
» MAHOMED MEHDI THATRIA TOPAXN (oxiemxar Derpypawe), Res-
PONDENTF

Fridenev—Buden 0 prouf—Proidssecy wotrs —Praof of eonsiderelion—Suit by
grugiesiofel woreyp-lender agiinst o young i iecently rome of rr.q‘e——-]’rcs;?;;.jp-

v Nvgol iable Tastraments dct (NXFI of 1881), Sees, 44, 43 and 138 —Eridence

et (Fof 1372), Sev, 114, fllusiratioi (),

Professional money-lenders sued 2 young man recenfly come of age to recover
eortain lomis of mouney alleged to luve been advanced by them to him on promissory
notes.  The defendant, who nnder the will of his father was entitled to a large
yroperty but had not yet come into possession of it, was of an extravagant and
reckless charneter,  He pleaded, as to part of the consideration for the notes, that
e Qi not reveive 35, and as to o Twrther part, that the eonsideration was tmmoral,
In dealing with the case the Court laid down the following propositions, not as rules
af luw, but as guides in considering the evidence in sueh a ease :—

1. That open the above facts the ordinary presumiption that a negotiable instru-
went has heen executed for value reeeived was o mueh weakened that the defendant’s
allegation that lie had not received full consideration was . sufficient to shift the
barden of proof and to throw upon the money-leudors (the plaintiffs) the obligation
of gatisfying the Cowrt that they had paid the consideration in full. That is the
practieal effect of illustration (2) to section 114 of the Evidence Act (Y of 18 72).

{2)  Where the plaimtiff, in answer to such a defence, affirmed that he had paid
°Suit No. 337 of 1894 ’
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