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1S95. To assure tlie cffcct of tho ailoptioii in tliis easo tlio deeeased

GiiENAVA executed a in the plaiiitifl s favour. Wo do not regard’

UASI>WJI)A. indicating on liis part a belief iii tho inudecimicy of tlic
former rite. Y,

We couGriu tho decree \itli costs.

Dcoroo ccmfrmed.

APPELLAI'P. C].VTL.

[Bi'fore Mr. Judkc JtiriUiin and J\rr. Judirr. /vinade.

18flo. LESA'l IIANCimODDA'S VITIIALDA'S aki> otiikiis (dUimxAT, De-
Octvhers, i’KNdants), Ai>i>Krj,ANT¢, r. RA'WAL NATIHI'TUIA'l KKSA'BHAM ani>
e OMirBH (oniGINAL rLAINTIKKS), IKHPONIIKING'”

IT'tmhi hw — Widow— Ddvf/Jili'r— CvsU.))i, pi'nof of'~E.rr?ii.\!(oi of vtmen from
niKcestfi'ion—Goltel G'ii*((m(is—Ili<fk Court—iStwiid r/jipi*di—ehili"4"fvr("'ni*("* In n(‘contl
appeal with ojjficl hanfd on irriift// rifivx o/htv'— /Jtiii'fallon,

Dliiintiffsj who wi'i'ii (lividoil (>(ill;itorril-;'or Halliilili li, ftnoi tn'ri'i‘'uvrr tlio luiuls, ullo{;ing
tliftfc tlii'y mimcdod ilifreto on Uk; iK-nUi of wi'.lowH IUid dun'~htci'rt liuinj'
oxcludi.'d fniin iiilu'ribinci! acoonlliiL'ld Hu> (Mistniii nmong tin; (iolu | (iiri'iHsiuM, Tlio
Imvei'l'oiH’B! fouuil tliit Uii-wcecri! invii in iiliiiiitillvV jtoHm'ssioii ; lliat Motil)a
lield tliom Lill It'C;'ud)<r, 1SSi?, biucii v.liicli liuu* di T.iidiiut't Mux. 1-—3 lirid Ilicm in

tliclr (‘iijiiyuu'iit as t'IV.m Ikt ; tlial tin- custoin jirovrd t'\<'liidi*d diinghtiMV,
Dii[. noi, willows, fvinn inhi‘i'ilaiici<; mid Hiul; tlic clalni \v:h uitliiu i.iim«, Imviiii'; lily'll
iiiado \\ithiii twi'Ki' yfins oT tin' dcaili I'f Motilii. Owus coiid apiiial to Ilio Ili*di

Cot,

(«2 tliat tu* plauitiffn slioiiUl nni have liei'Uallnwod to Kiiii'l, tlic liunih <f tliolr claim
fniiiiun alleged custoin wiliicli iixclnded liotli widows and tlau™htcr.s to one wiliiclionly
L'xeludtd da'if-l.tors ;

(i) that Hnco. limitatiuu must be applied to tin- . aliitillvV rla.in as ilioy imidu it
ftiid tviod to pi'ovo it, Motilia's jioss-Ksioii wax advmi'to tlirm iiiid, luii jr fitr iiioro
tliau twelve years, Lavrcd tiv; suit.

If tlic decree upi>ealed against is l.asod on wnui” vitwri oF 11,0 law of ovidt-uoe, or

‘ “'on a niisc.onceptUm of the cnuous which the I'rivy (euiiw-il ami tin? lliguU (‘'omt have

defined as to how a upccial cuutom should he iivovihl, 1ho llidi Conrt will iutt rferi' in
Boccud apponl.
T

Socond Appeal, Ko. 40 qj! 180!,
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Bamcct v. LinffangatitM'i'), Bhaijrdmldti v. Ihijmcdi-), Shldhojirdv v. ifaiVto-
Nirdein) aud 'Keelkhloy, i<ee?c7t2uic?() rufoiTccl to.

second appeal from the decision of Dayaram Giduma]_, Acting
~Joint Judge ot' Ahmetlabaci.

One llathibhai, a Qoliel Ginlssia, died intestate in or about 1860
at Cliitra™ leaving a widow named Motiba and a daughter Baiba
him surviving. At the time of liis death he was possessed of a
certain garden and a field wliicli were tbe subject-matter of this
suit.

In 1882 the widow Motiba sold this garden and field to tko
defendants Nos. 1—5. In 1887 ,she died.

The plaintifiy were descendants in the third and fourth d<igrco
from the brother of llatinbluii’'s paternal grandfather and -wefe
divided in interest from llathibluli. In 1890 they brought this
suit to set aside the sale to the defendantSj alleging that by
custom they were entitled to Hathibhdi”s property at his death
to the exclusion of his widow and daughter; that they had
obtained possession of the property after llathibhai’'s deatlij aud
that tlic sale by IMotiba w'as void.

The defendants denied the alleged custom and alleged that after
Hathibhai’s deatli Motiba had rightful possession of the property
aud that she had sold it in order to pay her husband”s debts.

The ~Nubordinate Judge held that on the deatli of Motiba the
plaintiirs by the custom of the (.lohel Cxirassias were entitled to
succeed as heirs of Jrathibhai to the exclusion of liis daughter
Baiba. llc™ tlierefore, allowed the plaintiffs” claim.

On appeal the Acting Joint Judge of Ahraedabad coulirmed
tlie decree of the Subordinate Judge. He observed —

“ The plaint set liy ti cttstoin among tlio Goliel (riraasias oxeltuling foiviivlofi from
had not sueeotHIpd. . It was admitted hci'o bofoi'C luo by Mr. Vavujvii, who appenvt'd
foi' tlio pIniiitiffa, tliat the evidence regardinp; the exclnsiou of widows was eontU(!tin;”\

Even those witues]ses wlio asserted their cxeluHiou liad to admit that tlioy were en-

titled to i«aiiitenajicc and to the marriage expense's of their dauf~litors ; whilst othcTM
admitted that the widows of certain fieliaratcd Ginissias jiad enjoyed thoir pi'opertv.

All the wituoBRcs, iliowever, agi'ced tlmt tliero was no case in which a daughter had

@ 1. L 11,10 (3) 10 Dom. IT. 0, Rep., 234,
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iulicritctl lici fnllior' wpruiurty, TIn tviilciice im Ilil;; ib (mrfciaionij and luis nut
D«n ri'butkd, uiul I aigrot; wiUi'the Hulxn'diiml c HuiU,his custom is pvuvctU
* * * Coining to tlu! tliinl point (OT liiuitatinn), il wiw urguwl limstluit a« tlio
JiliulUIfC mt up ;i rij>lii to suctX< (I td Hiiiliililiai, tin- iMHSI'ssiou ut llatliibluu’ Haidow
ivas jiavtTiic foj'inovo tliiin twt'lvo .vcam, and tlul Huit wuh, tlunTl'oro., bavml. In ti>e*
lower Court, lum'cvor, tluTo was im inrto rvauu'd iiH to whetlver tho pliuatifPs

were natliibluu’Mhdvs iiftiT tlw di'utli o' Molil'ii, ai'd this tHsuiMs-(ia (Uoidcd in tkir
favom', It in udinitted tliiit tlic suit is mitliiu tiniti ilI' tlio JHAi(K uf liniitutioii is caleii-

'latt'd from tin; dato ol' Motjim'n di‘ath. It ¥itrnt' itmt tho plniutiffri set up a custwu

excluding'OYTt'ii ATaiilitv from ilu’ sucrtsmou, Ih't hxdiinf* L.o ilh' fiHt that an i"\prtss
issMb was fruuii'd, hy whicli ynictioiilly tliiH 'Dulrutiiin was wiii\vd, and llu; fact tliat
tlio cuHtoui iictually fouud prtni'd pi\»' a MiNit to llu-phuutiirrf to ~uoceid only ou
ilotiba’MU'ath, | cuniiot hold that tho miit is tiino-bavnd.”’

Against Ht.s tlceision del’cudaiiiH i)rci'err<H a .sccoiid appeal
to tlio High Court.

Bra/ison (“vith liim (lovitrdhannhn, i!/. Tnpui/Z/i) for appellants
(defeiidauts) :(—PUuutiOH sot up a ciLstum exdudiiig women ge-
nerally as hcir.s. Tlicy -were not al»lc to prove tbl.s broud al-
legation. Tlicy onglit iiot to liavc been allowed by tlio lower
Courts to shift tlic basin of tbeir claim from tbo alleged custom,
wliich excluded both widows and daiigbtei'.s, to ono which only
excludes daughter.s—Li'aihcs v. NWVIill"K A part only u; a
custom cannot bo proved. Tho allegation uh ton ciistoui must
succeed as a whole or fail entirely. A family custom to behold
binding must bo distinctly proved— Vttndr'h’xm JeMsan v.
Pidel ManiUU GunUdH-"Y Jldvji Vindijahmv Jaffaiindth Shan-
hmcit v. Laics//mMKWYK Tho plaintilKs hero have not proved
any single instance in wdiich the (laughter of aedeceased Gohel
Girassia claimed against h,ik se])arated kinsmen, mid her claim was
disallowed. In ilic uhsencc ol; .such cvidcnco the. lower Courts
were bound to presume that the rule.s of Jiiudu law applied, aud

tliat Baiba, the daughter of llathibhui, was hiBbelres.s at .otiba's
death.

Plaintiffs eannot, then, succeed in this suit I'Hr\;ersioners,
because at the death of tho daughter they may not 1)0 alive.
The defendants were entitled to plead nJufs fcHii--Chandfahkat
.r* Sangdpa Tho,, low'er Courts havo accepted as proof of
cuBtom what is no proof according to law. The High Court In

(1) 4 Price, 355 at ], S70. @ 1. 1ulJd. 11 Boui., iJ8l,
@ 1, L, H., 10 Boin., 170, O r, X 153 V
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nut bound by lludings bascJ on sucli insiiilicient cviJeiice. It
*:.an luterfcre in sccoiid appeal: sec Tjucdnncshivar v.

and lidmgopcU v. Shaiiisichaloii™~-K As regards limitation, the
case pnt’ forward by ihe plaintiffs is that they were in possession,
and not the widow. As a matter of fact it has been found by
both the lower Courts that it w'as the widoAV who -AYas in posses-
sion and not the plaintiffs; that Iy} her possession, accorJing' to
the plaintilFs’ own case , was adverse tu them.

31. Mehta (witli liini Sitdnal'k (Joijinath Z13Jinl'tja) for re-
spondents (plaintiil's): —Adistinct iysue as to the cuatoni was rai?sed
and decided at the trial, and it was not olh'ged by the defendants
in the lower Court of appeal that they were prejudieed by the
form of tlic issue. Tlie fact tliat the danglitcr has not come
forward to chiini the property after Motiba”s deaths showa beyond
the possibility of doubt that she knew the custom was ngaiust
her. «~Otherwise she would have claimed.

e As to limitation, the District Judge Lokls, and with good
reasons, that the claim is not time-barred.

Janpine, J. T he lands in suit belonged to a Orohel Girassia
named llathibhdi wlio.died on some date unascertained I>y either
of the Courts beloAvV, but which -was before the execution of the
deed of sale on the 20th December, ISSS, by Motiba, bis widoAV,
to the defendants No.s. 1 to 5. Tlie phihitsays he died in Samvat

1019; the Subordinate Judge writhig on April 30t]i, 1891, says
he died twcnty-iivc years before.

The plaintiffs are descendants in the third and foui'tli degree
from the Ijrothers of Bathibhai's paternal grandfather. They
were divided in interest from llathibhai. It is admitted that
llathibluii left a widow, Motiba, him suNiN'ing. Tliu plaintiffs
denied or ignored the fact that ho also loft a daughter named
Baiba: bujb on issue raised, the fact was proved and she appeai’cd
as a witness. By the Hindu law, the phiintiifs are not entitled
to succeed as heirs to the exclusion of the widow and the daughter.
They say that the Avidow died on the 26th November, 1887.
Their plaint aHeges Avhat was found to be unproved, that they
took possession in Sanii“at 1919 on llathibhdi's death, and that

a) h. l. A, 18 (‘L. ny 10 228,
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they supplied Motiba with food and raiuieiifc. This was part ol
their case, as they pleaded a custom ~Yluch excluded the M'idow of
a divided brother as well as danobtci’. A« to this part of the plea,
the judgment of the Subordinate Judge, Rao S:lhob Wfidihil-T.
Pdrikh, is halting. He observes that proof of possession by the
plaiutiffs upon liathibbai’'s death to the exclusion of Motiba
would go a long way to prove this part of the custom. Tiien ho
Iinds against them, as to the alleged possession, a matter of fact
not so perplexing as one of special custom. Then he observes :
“ 1t may be said that even if Motiba was excluded by the custom,
her possession was not disturbed till her death, and the. custom
was not exercised against her., Her enjoyment ol: the property
AvS, of course, like that of an ordinary Hindu widow iiiid she
could not be empowered to a greater extent.” It is noX easy to
form an opinion .whether the Subordinate Judge believed timro
was a custom to exclude widows or not. All tliat he has to say
about limitation and adverse possession is contained in tlie fol-
lowing sentence —' Motiba died in Sann'at 10ld', and™ therefore,*
tlie claim is certainly nut time-barred.'»

The Subordinate Judge found di«tuietly ou th.c e\idencc tliat
there is a euiitom mnbiieh excludcH a daughter from inheriting her
father’s property. *Ihis is on an issue of n \'agiu’' and daiigmjus
kind which widens the urea and ia\'ours shifting of gToundj cr..;

“Tsit proved that iiecording to liijidu HAX and custom, tlie
plaintiii's were the heirs of the deceased llathibhiii at tlic time
of the death of his widow Alotiba ?”

The plaintiiis were nevertheless ullowe*! to sup])ort the case
stated in their plaint that the custom excluded all wonuni <ind
widows as well as daughters.

In appeal tho Joint Judge, ISIr. Dayaraui Uidunuil, raised mthe
issue of custom and found as follows :—

Tho plaint act «i> a cn«fcom aiuonp: fclio Golul <Jir,isniiirt t.-xclnduij,™ fi-inaleH b ’oiil
RiKcession, and tlio plaintiffs’ witnc'SHcs gave instaiici's in wlii.-li wi(lowK and diui'flitw'."!
had not succecdcd. It was adimttfd hcru hoforo me by Mr. Vavaji';ii, who aiipcan'd foi>
the x)laintlffs, that tho cvidaice regarding tho cxiduslun of \idaWl %vas coullicting,
Kvcn those wlitnessea who asserted thoir cxchision had to admit that thoy \worx (‘iititlod
t6 niaintenando and to tho inavriago oxpongps of tlu'iv danj™htcT.-!; wliUe others adniltl.'d
that tho widowi? of ccrtain separated Girasxias liad I'lijoycd Ihcii- j>nipci'i.y, Al the
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witnesfios, liowovlv, agvcal that there was no Ciiso hi which a cla,iightei* had iahi vifccd
~Nler father’'s pi'opcvfcy. The eviili-nce on thlts point is fionsisteiit. and has not hocii

ri.l)Uttcd, und | agree with the Suhordir.ato Judf®-c tliat tlus custom, is pi‘ovocl.”

H(i cleAls as follows upon the issue of limitation

“ It was argued hero that as the plaiiiti:ll:H set up a right to siiceetd to IllaLhihhili,
the possession of IlathibliiU’'s widow was adverse for more than twulvc years, am Itlic suit
was, therefore, barred. In tho lowor Court, however, there was an express issue
framed as to whether the ]daiutlifs were, llathlbhti’s lieirs after the death of Motiha,
and tliis issue was decided in their favour. It is admitted that the suit is within timjc
if the* period of liuutation is calcuhited from the dato (>f IMotiba's death. Itietruo
that the plaintiffs set up a custom exehidiup; o.von IN\rotiha from the sueccRsion. But
looking to the faot that lui express issue was framed hy which pi'aetieally this conlea-
tion was waived, and the fact tliat the custom actually found proved gave u right to
the plaintiffs to suececd only on ~Fotlba's death, I cannot hold that the suit is time-

harred.”

Tho Joint Judge errs, in onr opinion, in prcsimiing tliat tho
plaintiffs waived their clalim™ viz., tliat™ 1st, tlicy were entitled
to sneceed as owners, and, 2nd, actually did so succccd, to tho
exclusion of J\Jotiba, on tlie death of Hathibliai, IMoRt of the
Subordinate Judge’s judgment eoiisists of n discussion of tho
ovidonco thoy insisted on to provo these two points.

INF. Branson for tlie appellants-dofondants a)'gues that the
Courts below have erred in letting tho plaintiils shift the basis
of their claim from an alleged custom whicli excludes both
widows and daugliters to one which does not cxclude any woman
relative, but daughtoi'S—JjcalJdics v. Kcwilf'*\ As tlie pluintifrs
can Bucceed only on the strength oCtheir own title, lie urges that
the Courts below should liavo recognized the title to be in Pail .a
atllindnlaw, (‘liaihirahlial v. S(Vujnjia(-\ ay?*-/r;?/vV ; and that
this error has resulted from their acccplingas proof of cnsioni
what is not proof thereof in tho ey-oiof tho law, which mistakes
are.sncli as this Court in second appeal can correct -Lachmcsh’
u'af V, Manowar and lldmgopdl v. Shamslihci/oii <s. are of
opinion thajb, if the decreo appealed against is based on wrong
views of*the law of evidence or on misconception of tlie canons
which the Privy Council and the High Court have delined as to
how a special custom should be proved, thi.s Court ought to
interfere in second appeah

(I;4®pricc at p. 370. , L. 11, 101. A.-IS.

(2' P. J. for 1875j p. 312. (*y T It., 10 1. A., 2L>S.
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The Joint Judge cloos no{; cxaiviino n,ny single instanco of tlio
alleged custom. Wo inusl-, tlierei'oi-e, in(piirG wliat tlic ovi<lonco'
Is. The Suhorclinato Judge finds the custom proved by wit-
nesses 38, 51, b2, G5 67, 83 and SI, -Wlio,, ho sayy"» are in
favour of it. He notes that the dei'cndants tendered no rebut-
ting evidence. That makes no niattcr™ says iI\[r. Branson; .tliere
was nothing for tliem to rebut. Neitiior Court has tested what
tlie witnesses say as this Court did in eacli instiuiee iij Jiasara
v. JAnfjangauda lior applied the canons. 800 pp. 458 and 473.
Witness 35 like most of them e.vcludes widows. .Ife swore Baiba
was dead and that Motiba was only found in niainti'uanco- His
nieagre roinarks about daugliters arc not worth consideration.
The same remarks apply to witness OS, avho was nob asked about
daughters. Neither was witness 51. WHtnoss 52 deposed to tlie
death of Paiba and the maintenance of Motilia. He spoke as to
wliatliappened if a Clirassiadied childless. Witness 00 staged in
Ihc abstract the juoposition of the plaint, and named throe in-
stances in his.family. ]'ut in iione of these was there a farikliat.
The snmo remarks apply to witness 07. Witness 8"} speaks to
the customs in the neighbouring State of P»hjivhagar. Witness
Sk speaks to two instances nUi'enng daughters : thoy arc not in

point unless the lirethi'i‘ii wt-ro diridi'd: tlu' witness in cross-
cxamination admiitfd Iu* km'w little iihout (hat I'ssential fact:
the parties who arc alive hav(' not luMn called. 'I'lio only evi-

denee thus appears to be that of witnf*sos AQJand Sk Tliere is

no documentary evid<*nc(™ whatever nor anything to show tluit
the exclusion of daughters In favour ol' divi<l((d brethren has

ever received recognltifm from the rcv('nut> o(lli-crs or the
Courts of justice. 'No person who has eNcluded the daughter
Avhen she happenod to >0 the heii'ess at Hindu law has lieen
called. The ease, therefore, HhiirjrnmUhi

See for the canons p. 2i30 and fur tlu; Huthoritif's p.,I'(!l, whiMc
it is keld that proof of only three instances could not be
regarded as proof of an ancient, still less of un innnemoiitd
custom. "“The coutsc oi; practice, upon which the custom
restsj must not bo left in doubt, but nnist be ])roved with

@I. L. 1>, 19Bom, 428. @ 10 Bom II. C 211.
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certainty”—Shidhojirdv v. N~cUJcjirdv .. The argument, that
no instance of m daughter succeeding has been proved, is un-
der the circumstances of no great weight. The issue oyght to
,-have been whether the plaintiffs can prove the existence of a
special custom among Gohel Girassias that a collateral male rela-
tion of the fathe”™ deceased succeeds to his property, they being
separated in' interests at Hindu law, where the heiress at Hindu
law entitled to the possession is a daughter. The onus is on
the plaintif ; for “ where a custom is proved to exist, it super-
sedes the general law/which, however, still regulates oil beyond
the custom™®— Neelldsto v. BeercJmnder Non-usage though rele>
vantto matters of procedure —1 Ooke onLitt.*81 b.—is not valid
argument here. The defendants might have difficulty in getting
any relevant instances ; they are only concerned with the case
of a divided brother dying with no nearer heir than a daughter.
In lik<*manner no general statements nor cases among undivided
brethren avail the plaintijffs : neither do those where the evidence
IS not clear, 1st, that there had been a separation in interests
between tlie succeeding male collateral and the deceased; 2nd
that there was no heir nearer than the daughter; 3rd that the
family was one of Gohel Girdssias. This very case ought to have
made the Courts below extremely careful to test the evidence by
the usual canons: as the attempt of the plaintife to convince
those Courts of the custom by bringing witnesses to prove not
only that widows are always excluded but that this widow Mqtiba
had actually been excluded failed so completely. Those Courts
should further have noticed the endeav«Dur to avoid all proof of
the custom about daughters by raising doubts about Biiiba
'being alive. For these reasons we find that the custom to
exclude daughters was not proved.

‘MITe"must also hold that the adverse possession of the widow
Motiba bars this suit. The plaintiffs, as we have seen™ straggled
by every means in their power to make the Subordinate Judge
believe that Motiba was, in pursuance of the alleged custom,
excluded from,the property and found in maintenance.. Tjie
possession found to exist in her case as a fact must, therefore,
have been adverse to *the plaintiffs. The limitation must be

<i) 10 Bom. H, C. Bcp,, 238. @ 32M 1. A, at p. 672.
B 1559-~6
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applied to their claim as tliey made it and tried to prove it: not
to a difTerent set of pretensions wliicli they would not have raised

iIf the evidence they; brought had not been disbelieved by the
Subordinate Judge.

_ AN

The Court, therefore, reverses the dccrees of the Courts below
and dismisses the suit j=costa throughout on the plaintiffs.

: ) Decree reversed and suit disfmssecl,

mppellate civHl.

Before Chief Juslioe Farmii and Mr. Justiw Pangns.
« -

RAHTMKHA.N and anotubu (original DBFBNNANTS), Appullakts, v,
FATIIBIBIBINTESA'HEB KTIA'N (oeiqtnal Plaintiff), Respondent.#

Somhay Act V 0/'1880, Sec, 2f—IItttrospediueajdct— Vulan— VaUmhecovwig

thearoper(y of ividow and daxujldcv—JL;irs, '
Section 2 of Bouibay Act V of J8SG is not retrospoctivo.
« *
A vatftn Laving devolved on the widow and daugliti'v of a] deciastd Maliomi'dan as

his lieirs, and each having hcconic owner uf her sharo in it, in so far as a valan can

be held iu ownership,

Held, that on tiio death of the widow iu 1890, leaving no gxialifiud »ialo hoivs,
the daiyjhtor was ontMitled to auccowl as her heir.

Second appeal from the decision of L, G. Fernandez”™ First
Class Subordinate Judge of Tluina with Appellate Powers, modi-
fying the decree of llao Biilieb Miineklal G. Gandoria, Subordi-
nate Judge of. PanVcI..

The pfaintiff sued as tTie heiress of her father Stdicb Kliitn and*
mother Aishabibi to establish her right to a moiety of a vatan,.
alleging that the. entire vatan had belonged to licr fatJdier Sdheb
Khan and the first defendant in equal share.s; that Sdheb Khjin
received Rs. 233.-5-6 a year, on account of his simro, fron; gov-
ernment till his death in 1851; that in July, 1853; plointili'aud

* Second Appeal No. 403 of IFvi,

t B»otion 2 of Bombay Act V of 1880

a  Every female member of fi. vatnn ffimlJy other tban the widow of tHe lust Melo owner
and every person clainiinf? tlirough a foinalo, shall bo postponed in'tho order of sticoesBlon to
any vatan, or part thereof, or Interest therein, devoh-ing hy Inheritanoe after the data when*

this Act comes into force, to every male member of the-famlly qualified to i«horit such vatan
or part thereof, 0? [ntergDt therein. * ’



