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. Before S if Charles Sarffent, Et.f Chief JusUce^ Juslke Jar'ditK, 
and 3Ir- tTusticc Candy.

E A 'M C H A N B E A  STJBEA'O (o b ig ik a l  D ependant), A jp i i c a n t ,  v. E A 'V J I 1895. .
. BIN VITHU P A B IT  (o e ig in a l  P i a i k t i i f ) ,  OpionSi t̂.'*' Marcn i .

Extmtimi-^Beci'ec-^Decree fo r  possessimi—Sseectition o f  ciecree-—Disimismian o f  a 
thm l p e r m in o t ' a ^arty in, execution—Posussor^ suit hy third 2>srsQn dyainsl 
dccree-liolder— Cav.&e o f  actlon-^Mdmhitddra’ A ct {B'om. A ct I J I  o f  1876)— 
nTurisdiclion o f  M dvihfddr~-€m l Procedure Code (A ct X I V >̂f l8S2), Sec$. 26S 
and 332.

Whess in esecxition of a decree a pevsoB not a party to tbe suit i.$ diepossessedj 
his dispossession does not give him a cause of action within the jurisdiction of the 
Mdmlatdar. Sectiou 352 of the Givil Pioceduxe Code (Act S I Y  of 1SS2) applies*

The delivery of possession under scctiou 263 of the Civil Procedare Code cotl* 
templates the decree-holder being placed in actual possession by possibly dispossess
ing, in the eye of law, a thh-d person who is not affected by the decrec. The mere 
formal delivery of possession cannot o f itself cffect such dispossession Unless the 
deprivation of possession he complete as a fact, a conclusion which the Court has to 
form on the whole of the evidence. It does not make any diffiorencc if such a decree 
is in a partition suit.

T h is  was aa application under the High Court’s extraordinary 
jurisdiction (section 622 o£ the Civil Procedure Code, Act X IV  
of 1882) against the decision of Rao Saheh K. B. Bhide ,̂ Ham-* 
latddr of Chikodi in the Belgaum District.

The applicant Eamchandra Sulsriio obtained a civil Courtis 
decree’ against Eamchandra Shripat and another for partition of 
certain lands and recovery of possession of a third share therein, 
tod in execution of that decree recovered possession through the 
Collector of Belgaum. ’ . . ’

The opponent Ravj^bin Vithu Parit then brought a possessory 
suit against the applicant in the Mamlatd^r s Court, alleging that 
he had been in possession and enjoyment of the lands for aiany 
years, and that, the applicant (defendant) Eamchandra wrongfully 
obstructed his enjoyment thereof. He prayed for the removal 
of the obstruction.

^i-pplicato Ho, §0 ol l§9i tmder the exiimdiaaiy. jiirisdlctioiJ*
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1895. Tlio Mamlatdar finding, on the evidence_, that the opponent 
(plaiiitifi) had been in actual enjoyment o£ the lands  ̂and was not 
l^resent when possession was given to the applicant (defendant), 
awarded the claim and passed a decree for the plaintiff.

The applicant thereupon applied to the High Court under its 
extraordinary jurisdiction; and obtained a rule nisi calling on the 
oi^ponent Eavji to show cause why the Mdmlatdar’s decree should, 
iiot be set,aside.,

BdU ji A . Bhdcjmt appeared for the appli-cant (defendant) in 
support of the rule. ■ •

. Mwmhhdh / .  Tcde^drkhdn appeared for the opponent (plaint
iff) to show cause.

The ease came on for argument before a Division Bench com« 
posed of Bay ley, Acting C. J., and Fulton, J., who referred the 
point involved in the case to a Full Bench with the following 
remarks

/tttI(/«ie;ii.~“ Entertaiuing some doubt whether in this case we 
ought to follow the decision in ltdmdji Ooviud v. Yasimda '̂ '̂* we 
refer to a Full Bench the following questions, which appear to 
arise in this application

Whether a delivery of pos.session in execution of a decree for 
partition has the eSect of dispossessing a third  ̂person, not a 
party to the suit who was previously in possession and was not 
present when the delivery took place ? ^

If aoj whether such dispossession constitutes ti cause of action 
under the Miimlatdars’ Act ?

Attention is called to the decisions in Gnldhlhai v.

The point was argued before a Full^ Bench consisting of '
Sargentj C. J., and Jardine and Candy, JJ»

BdU ji A. Bhdgvat for the applicant (defendant)Where  a 
party is dispossessed in execution of a decree of a civil Court/

(1) p. J., 187i?, p. 50* I. U U., 13 Bom.,
(i) F, J., 1894, p. 305.
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a Mamlatdar 1ms no jurisdiction to entertain ca possessory suit 
filed by that party. Even "vvheu a decree-liolder is put informal 
possession of the property, tlie remedy of the person in actual 
possession is under the Civil Procedure -Code and not in the 
Mdmlafcdar^s Court. The fact that the person dispossessed in 
eseeution o£ a civil Court’s decree was not present .at the timo 
of the delivery o£ possession is immaterial— section 332 of tlis 
Civil Procedure Code ; Ea'mji Govind v. Yaswada^^K 

3Idnekslia!/i I . TaleydrhJidn for the o p p o n e n t W e  had 
nothing to do with the civil Court's decree, as we were not a 
party to that decree. . W e had been for a long time in possession 
of the land. Our possession was legal, and it was wrong to 
deprive us of our possession in our absence by proceeding’s of 
which we’ had no notice and with which we were in no way 
connected. ■ ^

The judgment of the Full Bench was delivered by

S aegen t , O.-J. The delivery of possession  ̂ which -is directed 
to be given by section 203 of the Civil Procedure Code/ contem.' 
plates the decree-holder being placed in actual possession, ancf 
the language' of section 332 of the Civil Procedure Code shows 
that the possibility is assumed that in effecting such delivery a 
third person may become dispossessed, by which must be under
stood that such a state of things may have occurred as would 
amount to his dispossession in the eye of law, or what- is some
times called juridical dispossession. The mere formal delivery 
of possession  ̂ which consists i'n the reading by the officers on the 
land of the order for putting the decree-holder in possession  ̂ and 
taking a receipt from him, cannot of itself effect such dispos* 
session, \yiiether what occurs on the occasion of giving sueh 
formal delivery has that effectj is a question of law and fact; but 
it is clear, we thinkj on the authorities, that there is no dispos
session in the eye of the law, unless the deprivation of pos
session is complete as a fact, a .conclusion which the Court has 
to form on the whole of the evidence— see Lindley's tTurlspru- 
dence, p. cxxiii— although what may occur may aaiouut to a 
disturbance or obstruction of possession.$

m  P , J., 1878, p. 56,
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AgaiUj he who occupies land in the absence of tlie possessor 
does nob; according to Savignyj “ at the moment acquire juridical 
possession:” Savigny^ page 261, In other words  ̂ it must be 

'] followed up by other acts of possession of which the third party 
; has notice. This would seem to afford the only possible answer 
to the abstract question referred to us ; for as regards a third 
person— assuming, as_ we do, that he was not affected by the 
decree— it cannot matter that the decree was in a partition suit In 
llcvimtji Govind v. Yaswadd^') it is quite possible that the Court 
considered that the third person was present and did not obstruct.

With respect to the second question; Wo are of opinion that, 
in the case of dispossession of a third party in execution of a 
dccree, section 332 of the Code of Civil Procedure applies, and 
that it does not constitute a cause of action within the jiirisdic® 
tion of the Mamlatdar.

(1) P. J., 1878, p. 5G.

m J j L  B E N C H . '

a p p e l l a t e  c i v i l .

B efore Sir Charles Sargent^ E t ,  Chief Justice 3I)‘, Jusiice Jardinc 
and M r. Justice €and//,

V EN K A'JI IvlUSHNA N A'D K A EN I a n d  o t h e r s  ( o e i q i n a l  p L A .iK 'co rs ), 

ArPEiiANTs, V. LAKSH M AN  DEYJI KANDAR (original DEi'ENDANU 
1 0̂. 1),

Landlord and tenant—S'otice to (luU—Land liem iue Code {Bom., A ci V o f  1S79), 
Sec, 8 i i— Tran.^er o f Fro;pcrti/ A ct {IV  of 1S82), Sees. I ll  and 117—Annual 
tem ncy—Denial o fkssor ’s title in ior to svU—Su f̂fioieni cause to enable lessor 
to rei;oi!e)*_2jossessio)t wiihoiit notice io riuit—LandlonV s r'ujlit o f  forfeiture,^

Incases not falling wnder section 117 of tlj/i Transfci.'of Property Act (IV of 
1882), a denial of tlie lessor's title prior to suit isj notwlihstaudiiig section 84i o f the?' 

* Second A]>pcal N'o. 883 of 1892, 

t  Section 8*1 of the Land Ecvcntic Codo-.(Bom. Act V  o f 1879)

“  Si. All annual tenancy shall, in tlie abscnoc of proof to tlic contrary, be pre
sumed to run from tlio end of one cultivating' season to the' end of the next. The 
cultivating season may he presumed to end on the 31st March,

“  An annual tenancy shall require for its termination a notice given in writing hy 
the landlord . . .  at least three months before the end of the year of tcnancy, 
at the end of which it is intimated that the tcnancy is to ceasc, Suclkuoticc lasy 
be lu the form of Schedule J3, or to the like cfCccfc.’^


