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- Bifore Sir Charles Sargent, Kt., Chicf Justice, Mr. Juslice Jardine,
and I, Justice Candy.

RAMCHANDRA SUBRA’O (on1e1NAL DEFENDANT), APPLICANT, v. RAVJI
By VITHU PARIT (oB16INAL PLAINTIFF), OPPONENT.*
Elxeeution—Decrec—Deeree for possession—Evecution of decree=Dispossession of &
third person not o party in cvecution—Possessory suit by third person aguinst
decree-holder—Couse of action==Bdmlatddrs’ Act (Bom, Act IIT of 1876)—
Jurisdiction of Mdmlatddr—Civil Procedure Code (Aot X1V af 1882), Secs, 263

and 332,

Where in execution of a decree a person nob a party to the suib is dispossessed,

his dispossession does not give him a cause of action within the jurisdiction of the
Mimlatddr, Section 332 of the Civil Procedure Code (Act XIV of 1882) applies.

The dclivegy of possession under scction 263 of the Civil Procedure Code con-
templates the decree-holder being placed in actual possession by possibly dispossess-
ing, in the oye of law, a third person who is not affected by the decrec. The mere
formal delivery of possession cannot of itself cffect such dispossession unless the
deprivation of possession be complete as @ fact, a conclusion which the Court has to
form on the whole of the evidence, It does not make any difference if such a decree
is in a partition suif,

Tuis was an application under the High Court’s extraordinary
Jjurisdiction (section 622 of the Civil Procedure Code, Act XIV
of 1882) against the decision of Réo Siheb X. B. Bhlde, Mém-
latddr of ChﬂmLh in the Belgamm District.

The applicant Rémchandra Subrdo obtained a 01\’11 Court’s
decree _against Rdmchandra Shripat and another for partition of
certoin lands and recovery of possession of a third share therein,

and in execution of that decree recovered possessmn through the
Collector of Belgaum.

The opponent Révjizbin Vithu “Parit then brought a possessory
suit against the applicant in the Mdmlatddr’s Court, alleging that

he had been in possession and enjoyment of the lands for many

years, and that, the applicant (defenda,nt) Rémchandra wrongfully
obstrueted his enjoyment thereof. He prayed for the removal
~of the obstruction.

#Application Mo, 50 of 1594 utder bhe extraogdinary. juri;scﬁcbi’om
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The Mdmlatddr finding, on the evidence, that the opponent
(plaintift) had been in actual enjoyment of the lands, and was not
present when possession was given to the applicant (defendant),
awarded the claim and passed a decree for the plaintiff.

~The applicant thercupon applied to the High Court ynder its
extraoydinary jurisdiction, and obtained a rule nisi calling on the
opponent Ravji to show cause why the Mamlatddr’s decree should.
not be seb aside..

Baldfi A. Bhdguat appeared for the applicant (defendant) i in
support of the rule. .

. Mdwehshdle J. Taleydrkhdm appeared for the opponent (plamt-
iff) to show cause.

The case came on for argument before a Division ‘Bench com-
posed of Bayley, Acting C.J., and Fulton, J., who referred the
point involved in the case to a Full Bench with the followmg
remarks - : °

v Jndgmcnl',—-Entortaining some doubt whether in this caso we .
ought to follow the decision in Rdmdji Govind v. ¥, aswada® we
vefer to a Full Bench the following questions which appear to
arise in this application re=

Whether a delivery of possession in execution of a decree for
partition hasg the cffect of dispossessing a third _person. not a
party to the suit who was pqreviéu.s]y in possession and-was not
present when the delivery took place ?

1f go, whether such dispossession constitutes a cause of actmn
under the Mémlabddirs’ Act ? .

Attention is called to the decisions in Guldblhas v. J'mdbkaﬂz)
andsVindyalk vo Jdukibdi ©) .

The point was argued before a Full Bench consmbmg of
Sargent, C. J., and Jardine zmd Candy, JJ.

Bdliji A, Bhagrat for the apphcant (defendant) :~Where a
party is drspossesscd in execution of a decree of a civil Court,

CW R T, 1878 1. 5(3. O T, L, R, 18 Bom,, 213,
& P, J., 1804, p, 195,
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a Mémlatddy has no jurisdiction to entertain a possessory suit
filed by that party.  Even when a decree-holder is put in formal
possession of the property, the vemedy of the person in actual
possession is under the Civil Procedure -Code and not in the
Mdmlatddr’s Court. The fact that the person dispossessed in
execution of a civil Court’s decrec was not presenb ab the time
of the delivery of possession is immaterial—section 882 of the
Civil Procedure Code ; Ra'ny7 Govind v. Yaswada®.

Miuelishah  J. i’ulcﬂnk/za,n for the opponent :—We had
nothing to do with the civil Court’s decree, as we were nob a
party to that decree. . We had been for a long time in possession
of the land. Our possession was legal, and it was wrong to
deprive us of our possession in our absence by procecdings of

which we had no notice and W1th whlch we were in no way
connected.

The judgment of the Full Bench was delivered by

Sargext, C..J. :—The delivery of possession, which is directed
to be given by section 263 of the Civil Procedure Code, contem-
plates the decree-holder being placed in actual possession, and
the larguage of section 332 of the Civil Procedure Code shows
that the possibility is assumed that in effecting such delivery a
third person may become dispossessed, by which must be under-
stood that such a state of things may have occurred as would
amount to his dispossession in the eye of law, or what-is some-
times called jurvidical dispossession. The mere formal delivery
of possession, which consists in the reading by the officers on the
13.11;1 of the order for putting the decrce-holder in possession, ﬁnd
taking a receipt from him, cannot of itself effect such dispos-
session. Whether what octurs on the occasion of giving such
formal delivery has that effect, is a question of law and fact ; bug
it is clear, we think, on the authorities, that there iz no dispos-
session in the eye of the law, unless the deprivation of Ppos-
session is corplete as a fact, a .conclusion Whlch the Court has
to form on the whole of the evidence—see Lmdleys Jurlspru..
dence, p. cxxiii-—although what may oceur may amount 4o a
disturbance or obstruetion of possession,

W P, 3., 1678, p. &6,

353

1895,

RAMCIANDRA
SUBRAO

Ve
Rivss,



354 THE INDIAN LAW REPORTS.  [VOL. XX.

1893, Again, he who occupies land in the absence of the possessor
a's- does not, according to Savigny, “at the moment acquire juridical
CHANDRA . . . .
Summao  possession:” Savigny, page 261. In other words, it must be
L, g . . . g cpg - . . -
TG followed up by other acts of possession of which the third party

.has notice. This would seem to afford the only possible answer
to the abstract question referred to us;for as regards a third
person—agsuming, as_we do, that he was not affected by the
decree—it cannot matter that the decree was in a partition suit. In
Ramidji Govind v, Yaswoda™ it is quite possible that the Court
considered that the third person was present and did not obstruct.

With respect to the second question, we are of opinion that,
in the case of dispossession of a third party in execution of a
deeree, section 332 of the Code of Civil Proeedure applies, and
that it does not constitute a cause of actlon within the Julhdl(;-'

tion of the Mdmlatddr,
P I, 1s7s, Pe 56.
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Befme Sir Charles »S’cugeut, Kt., Chicf Justice, My+ Justice Jardine
and Mr, Justice Ocuul/ ‘ .

1895. VENKAYMI KRISHNA NA'DKARNT AND oTHERS (ORIGINAL PrAinTreses),
Mareh 12, ArpeErraxnts, » LAKSHMAN DEVJI KANDAR (ort¢InAL DEFENDANT

No. 1), Resporprnt.#

Landlord and tenant—Notice to guit—Land Revenue Code (Bon. Acf ¥ of 1879),

See, S¥t—Lransfer of Property Act IV of 1882), S'ees. 111 and 117—dunual
~ tenancy—Denial of lessor’s title prior to suit—Sufficiont cause to enable lessor

#o recover possession without notice to quet— Lundlord’s riyht of forfeiture,

In cases not falling under seetion 117 of the Transfer of Property Act (IV of
1852), a denial of the lessor’s title prior to suit is, notwithstanding section 84 of the

# Becond Appeal No, 883 of 1802,

+Section 84 of the Land Revenue Code (Bom. Ach V' of 1879) :—

“ 84, An annual tenaney shall, in the absenee of proof to the contrary, he pres
gumed to ran from the end of one cultivating season to the end of the next. The
cultivating season may be presumed Lo end on the 31st March,

¢ An annual tenancy shall require for its termination a notice given in writing by
the landlord .« « . ableast three monthy bulom the end of the year of tenancy,
at the eud of which it is intimated that the Lcmmy is to ceage, Suchenotice may
Ybe ln the form of Schedule B, or to the like effect,” '



