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suits have to be brought we liiid that express power to sue is 
• given as in suction 7 ■ul̂ this ‘Regulation and in section 9 of A c t ' 

X IX  of 1841 and in section 18. of Act YIT of 1874. By ap-
• p'ointment the administrator does not become in any way the 

representative of the deceased person. He is merely the cus­
todian of the property in existence and in hand for a time until 
the rightful owner appears or the property is sold under clause 4 
of the section. The decision in Mir Ihrixlmn v. Ziaiihiissa^^  ̂ is 
only a ruling that as long as an administrator appointed under

"section 9 is in existence, alleged heirs cannot sue. The opinion 
expressed that the authority given to the administrator under 
section 9 must be understood to be the same as under section 7

• is an obiter cUctum, and we do not consider it applicable to the
• case of an administrator appointed under section 10.
• Under tho provisions of section 3GG of the Code of Civil 
ProceTlure we must, therefore, pass an order that the appeal 
abate and award the respondents the'costs incurred in defend- 
Jng this appeal to be recovered from the estate of the deceased 
appellant.

Order thaL the dp ĵeal abate.
(1) I .  L .  R . ,  12  B o u j . ,  1 5 0 .

1895.
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APPELLATE CIYIJj.

B efore (Jhief Jusiicc Farruii aiul M r. Jm ticc Parsoiix.

C H E N A V A  (oBiaiNAi Dbpenuant N o. 2), A p p b h a n t , v .  BASAN G AVD A
(OEIGINAL PLAIimii'E'), EBSPONDENT.*

Hindu law—Adoption—Lmjdijat&—Adoption in diey&mushjdyimiform--^
Dlvtdjd l)voihC)'»,

Amongst Liagiyats the dwydrtitishjdydna form o£ adoption is not obaolote. l%e* * •
. •doptiott.can take placc iu cases iu which brortlicra are divided as tvcHIis where they 

are joint.  ̂ . .

Second appeal from the decision of J. L. Johnston, District.'
• Judge of Dhflrwdr, confirming the decree of Ed,q Sd,heb M. JST.- 
Ntldgir, Second Class Subordinate Judge oil Hubli.

The plaintiff and defendants were LingAyats. The plaintiff sued 
to reCovjBr possession of certain lands and hoases, alleging that

*  Second App^l, No, 327 of 189-li

1895.'
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his unclc GulaDgayda  ̂ the divided brother oi‘ his I'atlier, had been 
. CiiENTAVA owner ot‘ tho property. Gulangavda liiwl adopted the phiintitt -
Basanoayda. as bis son and passed a wamspalra in his favour, giving up to

him all his property  ̂ including'the right to serve as piUeL The
plaintiff stated that he had thus become owner of the property

■ which was during his minority managed on his behalf by defend-
• ■ ant No. 1, Guhmgavda’s widow, and that on attaining majority ■ 

he had recjuested her to‘make it over to him, but she in collusion 
with the other defendants rpfused to do so.

■ Defendant N(j. 1 denied the plaintitr’s adoption by (Julangavda ’ 
and contended that she liad no Iviiowledge of the execution of the* 
ludmspaira by her husband, that the ludraspatra could not be 
acted on for want of consideration, and that tho plaintiff had not 
acquired any title under it. ,

Defendant No. 2, Chenava, the dfiughter of defendant l^o. 1, 
put in'no written statement.

At the trial plaintilf s pleader stated that tho plaintill'had been.’ 
adopted as dwijdmuhltyaydna, son, and that he based his claim on 
the wdraHpatTa also.

The Subordinate Judge found that the pkuntiJT’s adoi»tion )»y 
deceased Gulangavda as dwydvnnsiiijd/jdim son was ])roved, that, tho 
wdraspaira sued on was proved, and that the ])l5iintifriiad acijuired 
ownersliip of the thereforcj allowed the
claim, . ,

On appeal by defendant No, 2 tlie Judge conlirmod the decree.
Defendant No. 2 prejtcrred a sccoud appeal.
Shivrdm V. .Bhancldrhar for the appellant (dcfendanjL No. 2) :

—Three points arise in the present case : First, whether tlie
adoption wis made in the dwydmttshydydna form as Huch. ,

[FaebA-N, C. J. :— Both tho lower Courts have found l̂a a fact 
that the adoption was made in that fonai. The question, therc- 

'^ore, cannot be re-opened in second appeal.]
9

Secondly, whether the adoption is valid, the plaintili’ being the 
only son of a divided brother j and, thirdly, whethor bUcIi form of 
adoption is valid sn this .age,-

I
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There is also a wdras^Mira execiitod in plaintifF’s favour ; but if 8̂95.
*■ the plaiiitiff^s status as,the adopted son fails/tlien he would not Chknava

get anything under the war as pair a, because it was executed in his BASi.u«AVi»A. 
favour hi his capacity as adopted son.

Taeean, 0 , J.j referred to Basava v. Lin{jangauda '̂̂ \\
In that case a custom as to this kind of adoption was set upj • 

while in the present case the plaintiff does not roly on custom. 
])wydmiiiih)/aydna adoption can take place only when "the brothers 
are united, and there must he an express stipulation at tlic time of 
the adoption that the adopted l)oy is to l)e the son of the *t\v-o 
1)rothers— West and Bidder  ̂ H34f. But wlien the brothers 
ai;e divided  ̂ then, we submit* that oven with such express stipula­
tion no dwydiniishi/dydna adoption can take place. If two brothers 
are undivided, and one of them has got a son, then that son has 
the chance of succeeding to the estate of. his sonloss uncle; but 
if thS brothers be divided, th(3 chance i,s very remote. The son of 
.the other brother may subsefpiently come in as a reversioner, but 
not-directly as an heir. We submit that this is the principle on 
\vhiclwZ?yyaw7t,9/i?yftya«« adoption is allowed, ^  ■ *

Next we contend that this kind of adoption has become obso- 
. lete, and is not now VQCOgnizQ̂  —Srimati Vma Deyi Qolcool- 

dnwuW) \ Nilmaclhvh v. Bish umbei<̂ '>; Mandlik^s Vyavahara May- 
ukha, p. 506.

« -

Ndrdyaa G: Ghanddvakavj for respondent (plaintiff) : —JSfil- 
madJinh v. .Bishumhe)< )̂ supports our case. See also AVest and 

'Biihler, p. 898.-

[P a b r a n , C. J., referred to 'Vaswlcvmi v. The Siwtan/ o f

The adoption in. tlie dw//dmu.̂ k>/('i//dua form would be g’ood 
eveii'in the case of divided brothers, bocau.se thej  ̂ can re-unite.

FarrJJn, 0 .  .7. The plaintiff as the adopted son of Gulan- 
gavda, deceased, brought this suit to recover certain lands and 
houses at Hubli from Marilingava, the wido^y, and Ohenava, * 
the daughter of Gulangavda. The parties' are Lingayats.

(1)J. L. E., 19 Bom., 428. • (3) 13  M. I. App., 8f> at p. 101.
(2) L. II., 5 I. App., 40. C4) T. L, R., 11. Maa.,167.
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1895,

Ghexavx
V,

rASANGA,VDA.

Gulangavda, who was inariicd and had a daughter, was divided 
from liis brother .Kenchaiigftvda. Tho plaiiitill’ was the only sou 

. of' the latter.- Ilis allegation Avas that ho had b(icn adopted 
as dw^dmushi/di/wM son by his deceased uucio Gulaiigavda, and  ̂
that ho was, therefore, entitled to tho proporfcy left l)y Giilau- 
gavda. Both the lower Courts have found tho adoption of the

■ plaintiff in this form to ho proved. Such a ilmling of fact h  
binding in second appeal; and tlicre is, ))C8ides, no reason for 
('|uestioning its correctness.

Before us it is contondcd that the plaiutifli’.s adoption made 
in tlie dwijdmiishijdijAna form is iiK^Hectna] on the"grounds (1) 
that such adoptions arc now olwolete and consO(|ucntly invalid ; .
(2) that they cannot take place between <livided bi’(')tlicrfl, i. ‘c?., 
that a sonless Hindu cannot adopt tIi.o only son of his divided 
brother by tho (lw9/dmushi/dj/ina form.

It was also urged that tho adoption was not at the timn ô  ̂ the 
ceremony pronounced to bo in this form ; ]jut tho evidence does 
not support the latter contention.

We feci unable to hold as a pro])osition of law that tho clŵ /d- 
imish/dydna form of adoption of a son is invalid <̂ n tho ground 
that it is olisolcte. We ai'O not, of coiirsi^ referring to the 
dwydmnsh/d^dna son described in the iVlitakshani., Chapt6)’ I, 
section X, who is not recogniscd in Ivaliynga age (West and 
Biihler, 3rd edition, iwgo <S70,) lait to tl)(‘ son. atlopti'.d to fill a 
position analogous to that which such a son occuj)if!d ;it tho time 
wlion he was recognised us one ol! the tw<‘lve claHses of sons* 
The avgument of the appellant’s plcad(>,r is based diieliy on a 
passage .iii Mr. Maiidlik’s Translation of the Vyavahdra Ma-, 
yukha in which, commenting on tho passages hi that work 
(Chapter IV, sec. 5, pi. 21-25) relating to tho dnnj(hmah,yhfdna 
form of adoption he says (p. ovOG): '’‘ 'Phe result is that tho con­
clusion arrived at by the Madras Sadar Conrt appear,s to uic to 
be correct, namely, that the dwydmniihijdijma form of adoption 

^ s not recognised in this age. At any rate, whatever may be tho 
theory, it is so in practice ”

Adoptions in this form are doubtless rare, probably because, aa 
pointed out by Tlanade, J., in Basava v. tins form

"  a) 19 Bom., 4,55.



of adoption has not as great 'religions Gffieaey as the dattaht 
•form. That learned Judge, however, recognises the form as still Ohbxava

existing though generally, if not altogether, obsolete in tliis Basanoavd,  ̂
President^y/^ Jardine, J., in the same case, after referring to the 
principal text-books and decisions upon the subject, says (page 
467) : “ On consideration of these authorities I  am not inclined 
to hold tliat the (Uv̂ amnsJtyd'i/dna son is obsolete in this age in 
the southern parts of the Bombay Presidency/-’ Mr. Justice 
Banade refers to one instance (page 453) as clearly proved by 
the evidence which he was considering of an adoption in this 
form ; and that evidence was consistent with there having been * 
others (page 45-i'). There is a considerable body of authority ia 
favour of its present existence. Steeles Law and Custom points 
to it as not ufrlcnown—47, 384, 45, 183. In West and Bilhler.
(page 898) the learned authors say that from personal inquiries 
it appears that he (the ihoya-mmhijiiiji'ina son) is not at all un­
usual in the southern districts of Bombay.''^ On the Malabar 
Coast it W'aR proved in Vcmidi^van \\ The Seerfitari/ of Statĉ ŷ to 
be tlie ordinary form recogniscd there. ^Ir. Mayne (section 100) 
says that the weight of authoi-ity in opposition to the statement 
(that it is obsolete) scorns to bo ovorwhelniing. The autlioritios 
which he refers to, bear out his view. The slokaa cited by him 
from the Dattaka Aiimansa and tlio Dattaka Chandrikaare n*coo'- 
nised by the Privy Council in Svirnaii Umct v. Golcooldmmd  ̂ as 
declaring the law upon this suljject (page 50). That, however, 
was a Bengal case, but these treatises are current in Bombay.
As, therefore, this form of a'loptloii is permitted by the shitstras 
and is recogni.sed by current Hindu treatises, tliere is, we tliink, 
no reason why it should not l>e recognised l>y the Courts of law 
in this.Presidcncy. '̂ I’hero is, in onr opinion, no legal impediment 
to its^taking place \vhero in places in which it is not unknown 
parties resart to it.

As to the second ground urged by the appellant^ wo hav.e not 
been able to find any authorit}^ in support of it. This kind of 
adoption appears to be allowed as well in tho case of a divided * 
as of an midivided brother. Tho reason wdiy it is more common 
in the former case, we have already referred to.

' llM aa.jluT . (2) L. 5 I, A., 40.
e ]5C0— 4 ,
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1S95. To assure tlie cffcct of tho ailoptioii in tliis easo tlio deeeased
CiiENAVA executed a in the plaiiitifl s favour. Wo do not regard'

UASi>WJ)A. indicating on lii.s part a belief iii tho inudecimicy of tlic
former rite. ' ,

110 TIIF: INDIAN LA.W RMPOin',^. jV O L . X X I .

We couGriu tho decree \YitIi costs.

Dcoroo ccmf rmed.

A PP E LLA I’P. C].VTL.

[Bi'fore Mr. Ju d k c  JtiriUiin and J\rr. Judirr. /vlnade.

18flo. L E S A 'I  IlA N C im O D D A 'S  V lT llA L D A 'S  aki> otiikiis (dUimxAT, De- 
OctvherS, i’KNdants), Ai>i>Krj,ANT«, r. R A 'W A L  N A T lll 'I U lA 'l  K K SA'B H AM  ani> 
....  " OTIir.BH (oniGIN-AL rLAlN’llKKS), llKHPONIiKNrS."’

IT'tm hi h w — W id o w — D dvf/Jili'r— C vsU .,)i, p i 'n o f  o f ’ ~ E .rr?ii.\ !(o i o f  v t m e n  from

niKcestfi'ion—Goltel G'ii'((m(is—-Ili<fk Court—iStwiid r/jipi'di—•hili'4'fvr('ni'(' In n(‘contl
appeal with o jjf ic l  hanfd on irriift// rlfivx o/htv'— /Jtiii'falIon,

l l i i t ln l i l i i l i ,  a  ( ioI k.4  G ln isM a ,  dii tl In  oi- iilumL IStW!, K 'inii ij?  a  w M m v  ISIiitlLa aiul a 

( lan fr l ikT  IVilL.a, suul posscsHcd o f  » 'rrtii ii i I.-i ik Ik. M u t i b d  i l 'ud  in 1 S P 7 .  I n  1^00, llw? 

])liiintiffsj w h o  wi'i'ii (lividoil (>(ill;itorril-;'or l la l l i i l i l i  li ,  ftnoi t n ' r i ' i ' u v r r  tlio  lu iu ls ,  ulIo{;ing 

tliftfc tlii 'y m i m c d o d  i l i f r e t o  o n  U k ; iK-nUi o f  wi'.lowH lUid dun '^htci 'r t  liuinj'

oxcludi.'d f n i in  ii i lu 'ribinci! a c o o n l l i i L ' I d llu> (Mistniii n m o n g  t in ;  ( io lu  l (iiri'iHsiuM, Tlio 

Im vei 'I 'o iH ’b!! fo u u i l  t1i;it U i i - w c r i !  in.vi i* in  ii l i i i i i t i l lV  jtoHm'ssioii ; l l i a t  Motil)a 

l i e ld  t l iom  Lill l)t'C;'ud)<r, ISSi?, biucii v.li icli liuu* di T.iidiiut 't Mux. 1-—3  lirid l l icm  in 

t l i c l r  ( ' i i j i iyuu 'i it  a s  t'lV.m Ikt  ; t l i a l  tin- c u s to in  j i r o v r d  t'\<'Iiidi*d diinghtiMV,

1)ii[. noi, willows, fv inn i n h i ‘i ' i la i ic i< ; m id  lliul; t l ic  c la ln i  \v :h  u i t l i i u  i.iim«, Imviiii'; lily'll 

i i ia d o  \ \ i t h i i i  tw i 'K i '  y f i n s  oT tin '  d c a i l i  I'f M o t i l i i .  O u s  co i id  a p i i i a l  to  llio  lli^di 

Ĉonrt,
J l i ld  (1) llia L t lu ! idli'.n'fd cu n tom  cx c lu d ln i^  daiijilibci'S  u iis  n<*l nv(>v('d 5

(•2) tliat tlu* plauitiffn slioiiUl nni have liei’U allnwod to Kliii’l, t.lic Iiuhih <>.f tliolr claim 
fniiiiun alleged custoin wliicli iixclnded liotli widows and tlau^htcr.s to one wliiclionly 
L'xeludtd da'if'-l.tors ;

(;i) that Hinco. limitatiuu must be applied to tin- ]»',aliitillV rla'.in as ilioy imidu it, 
ftiid tviod to pi'ovo it, Motilia’s jioss-Ksioii wax advmi'to tlirm iiiid, lu ii jr fitr iiioro 
tliau twelve years, Lavrcd tlvi; suit.

If tlic decree upi>ealed again.st is l.asod on wnui^ vit-wri oF 11,o law of ovidt.-uoe, or 
‘ ‘ 'on a niisc.onceptUm of the cnuous which the I’rivy (.•uiiu-il ami tin? lligU ( ’om-t have 

defined as to how a upccial cuutom should he iivovihI, Iho llî .di Conrt will iutt rferi' in
Boccud a p p o n l . T

Socond Appeal, Ko. 4“iO oj! 180!,


