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s a ’u l w ill  t r a n s in i t te c l  f r o m  t h e  o f f ic e  o f  t h e  T e s t a m e n t a r y  R e g i s t r a r  o f  t l i ls  

.H o n o u r a b le  C o u r t ,  Avliere i t  h a s  h c c u  lo d g e d  p u r s u a n t  t o  t h e  s a id  o r d e r ,  t o  t h e  o f f i c c  o f  

t h e  C h i e f  T r a n s la t o r  f o r  t r a n s la t io n ,  a n d  t h a t  h e  d o  a p p ly  f o r  p r o b a t e  t h e r e o f  w it h in

* t\vo d a y s  a f t e r  o b t a in in g  t h e  t r a n s la t io n  o f  th e  s a id  w i l l  f r o m  th e  T r a n s la t o r ’ s o l l ic e .  

A n d  th is  A p p e l la t e  C o u r t  d o t h  fu r t h e r  o r d e r  t h a t  t h e  r e s id u e  u n d is t r ib u t e d  in  th e  

h a n d s  o f  th e  sa id  r e s p o n d e n t  as e x e c u t o r  o f  th e  sa id  w i l l  (th e  a c c u m u la t io n s  o f  in te re s t  

o n  t h e  su m  o f  r a p s e s  on e  l i lk h  s e t  a p a r t  t o  m e e t  th e  b cc [u cs t  m e n t io n e d  in  c h u is c  s ix te e n  

o f  th e  sa id  w il l  a p p e a r in g  f o r  th e  p u r p o s e s  o f  th is  o r d e r  t o  b e  th e  o n ly 'u n d is t r ib u t e d  

T c s id u e )  b e , w ith o u t  p r e ju d i c e  t o  t h e  r ig h t s  o f  a n y  s o n  w h o  m a y  b e  h e r e a f t e r  a d o p te d  

n n d o r  th e  s a id  c la u s e  16 o f  th e  sa id  w il l ,  a p p l ie d  in  t h e  f ir s t  in s t a n c e  in  a n d  to w a r d s  

p a y m e n t  o f  th e  c o s t s  a n d  e x p e n s e s  o f  a p p ly in g  f o r  a n d  o b t a in in g  th e  p r o b a t e  ol! th e  

s a id  w il l  in c lu d in g  t h e  p r o b a t e  d u ty ,  a n d  th a t  in  th e  e v e n t  o f  s u c h  u n d is t r ib u t e d  re su lu o  

b e in g  in s u n ic ie n t  th e  a p p e l la n t  a n d  r e s p o n d e n t  d o  p a y  s u c h  d e f ic ie n c y  in  e q u a l sh a res  

« . f t e r  th e  p r o b a t e  d u t y  is a s c e r ta in e d  a n d  a t  th e  t im e  it; is  p a y t ib le  b y  t h e  r e s p o n d e n t .

Attorneys for the appellant-.— Messrs. Chitiiis, Motlldl and 
JIdlvi.

Attorneys for the respondent:— Messrs. Tluihiinlds, Dharamsi 
-and Cam a.

DAYAlSIlit
V.

DiiroBATiiJia;
TapidXs,

M A T R IM O N IA L  COURT.

B efore  M r. Justlcc S trachey and M r . Justice. TijalJi.

A. (THE '5\'iPE), P l a i n t i f f ,  v . B . (th e  H u sb an d ), D e fe n d a n t .*  189(>.

Jlualand and w ife—Divorce— Suitfiir nxdlHij o f  mavria(ie— Suit hy ivife a<jainst Julji 
liiisland— Cosls o f  w ife—A lim ony—Maintenance— Suit hetween Mahomedan&^
Ilahomeclan laii\

•The English law which malces the husband in divorce proceedings liable irrimd 
fa c ie  to the wife’s costs, except when she is possessed of sufljciont separate property, 
does not apply to divorce proceedings between Malicniedatis.

■ A  wife sued her husband for dissolution of marriage (both parties being Mahomed- 
:ans).on the ground of his imiiotency and malformation. An iuterlocutoj*y order 
•was made by the Court adjournuig the further hearing of the suit for one year, in 
■order that tffe parties might resume cohabitation for that period. The hushaud desired 
to carry out the order of the Conrt av.d was anxious that his wife should live with him j . 
tslie, however, refused to do b o  and only paid occasional visits to his house, The suit 
Avas subsequently dismissed with costs. Tlie W'ife appealed and subsequently applied *"
^or alimony xintil the disposal of Iho appeal. * -

I h ld ,  that having regard to the conduct of the wife she was not entitled to alimony.
J3y Mahomedan law a husband’s duty to maintain his wife is conditional upon her

• •
* * 'fruit No. SS of 3893, Appeal No. 895.
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1 8 D 6 . cT )ca ien cc , a u t l lio  is  n o t  b c u n d  t o  in iim ta iu  l io r  i f  s lio  a ia o l)o y s  l i i in  l>y ro fii i lu g ;' t o  liv n

A ,  V , E ,  w i t b  l i ’n ii o r  o t l io r w is o .

E ulb to show cnuse Jigaiust ordci’ for costs iiiicl alimony.

Tills was a rule taken out by the plaintiff, a Malioniodan lady^ 
in a suit brouglifc l>y her for dissolution of her inarriag'o with the 
defendant on account of his inipotency and mall'orniation. Tlie 
suit was heard by Farran, J.j and dismissed with costs.

The 2>hiintifl: fded an appeal against the decision^ and on the 
2nd July, 1896, she obtained a rule calling upon tho respondent 
(defendant) to show cause why ho should not bo ordered to pay 
lier (the appellanf’s) costs of tlie said suit and appeal already. 
incurred, and why ho should not pay or give security for her costs

- o f tho appeal to bo subsequently incurred, and why ho should not 
be ordered to pay alimony until the dispor-al of the appeal or tl.^, 
further order of the Court.

Affidavits were filed by tho parties ; tho allegatiouH in them 
material to this report appear from tho judgnient.

Mucpheraoii for tho respondent (ilefendant) showed causa 
against the rule :—At JMahoniodan law <*i woman living aj)art from 
her husband in disobedienco is a rebelliou.s wife or Naschi^ah 
jind is not entitled to any inaintcnanec— Baillie’.s Digest, p, 458. 
I f  the plaintiff in this case were a European, she would not bo 
entitled either to alimony or maintenance. This is a suit wliiuh is 
not provided for in any statute, and it is, therefore, governed l>y 
tliG Civil Proccduro Code (Act X IV  of 1882), section 2-0. Tho 
costs are thus in the discretion of tho Court, as is tho case in En"- 
land—Browne on Divorce, p. S41. The rule as to wifc^s cpsts is 
given at p. 345 of Browne on Divorco, Rules 158, 153. • 'riie same
rule obtains in suits for nullity— IbicL p. 353; M------ -v ,--------
The application must be Ijcfore the hearing or trial.

As to alimony, Browne on Divorco, p. 228 ; llailan y. Mcvlan I 
W e say the absolute discretion possesi?cd by the Courts ia

(1) L. 2 r . and D., 414. (2) 37 L. J. (I’ , and M), 10,
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!^uglau(l is possessed by this Court;, and that the Court will not 
exci'cise that discretion in favour of the plaintiff in this case. A .  v. ».

Lancj (A^vocatQ General) for the appellant (plaintiff) in support 
o f  the rule :— The English rule as to costs applies to tho case. It 
is clear that if plaintiJf were a European, she -svoukl be entitled 
to what she asks. There is no reason why she sliould not have 
the benefit of the rule because she is a Mahomedan. Tho rule in 
Eugland does not now depend on husband and wife being one 
person in law, or on the interest the husband acijuires by mar
riage in his wife’s property— May hew v. It depends
on public policy and is as applicable to a Mahomedan as to an 
[English woman.

The reason of the rule is that the Court Avill not allow any risk 
o f  a wdfe suffering injustice. Rule No. 159 only relates to the order 
for paiijnf/ costs and has nothing to do with giving securit}’- for 
them. In this case the affidavits show the plaintiff has spent all 
hermouey on costs—Alien  v.

As to alimony, tho assertion that she is a rebellious wife î l 
answered by tho assertion that he is an impotent husband. A  
wife is entitled to alimony during a suit for nullity— Browno 
on Divorce, p. 217.

S t r a c i ie y , J. :— This is a rule obtained by a Mtihomedan wife, 
who is an appellant in an appeal now pending from a decree dis
missing her suit for the dissolution of ' her marriage^ calling upon 
the respondent to show’ cause why he should not be ordered to 
pay the appellant’s costs of the suit and appeal already incurredj, 
and why he should not pay or give security for the appellant’s 
costs of the appeal to be hereafter incurred^ and why he should 
not bo ordered to pay to the appellant alimony until the disposal of 
the app.eal or the further order of the Court.

The resppildent has shown cause on several grounds, such as 
that the appelUint has independent means of her own, and that 
the application is made too late and is not bond fide. lu  the v
view which I tako of the case, I  need ,not consider these 
matters, because there is one short ground on which I think the 
xule must be discharged* and that is that the princij)le upon 

a ) I . L . E . , « a 9  B o m .j  2 9 3 ,  (2) (1 8 9 ? )  P .  1 3 4 .
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I8S(;. which it is supported haŝ  in my oi>inion, no application to cas f̂f 
of this kind. I  shall deal separately with the question of costa 
and tliat oi; alimony. v

As to the former question, there is no doubt tliat section 220 of 
the Code of Civil Procedure (Act X IV  of 1883) gives the Court the 
fullest discretion. The question is whether in the exercise of that 
discretion "we ought to order the respondent to pay or secure the 
appellant’s costs of the suit and tlie pending appeal. The general 
rule is no doubt that a litigant must proviilo for liis or her own, 
•costs, and the mere inability of the appellant to do this can bo no 
reason for ordering the respondent to provido for them. Thafc 
being the general rule, what is the groinid on whieli we are asked 
to make an exception in favour of this particular appellant tuid ta 
^orderthe respondent to provide for her costs i We are asked to do 
so solely on the groxmd of a rule which is applitMl by the ,l)ivorcet 
Court in Endand in dealinu' with matrimonial causes betweenO O
English people. That rule is, speaking generally, that subject to 
the discretion of the Court, the husband in divorco proceedings 
h iirand /rtc/d liable to provide for the wife’s costs, OKcept where 
she is possessed of sullicicnt separate propoi’ty— Jowa v. ;
Jxolerlson v. Lloharinoii’̂ '' \ Hatltir v, ] Allen v.

The question is whether ŵ e ought to api)ly that rule to div,.rce 
proceedings between Mahomedans in this Court.' The rule may 
be considered in two aspects: first with reforenco to its origin; 
and secondly with reference to the gronu'ls upon which it is now 
rnaintaiued. As to its origin, there can bo no doubt that it wa^ 
founded, as stated in Frobij v. Frohy''’\ upon the right \vhich by 
the Common Law the husband acquired upon marriage to th» 
whole of his wife’s personal property and the iucomo of lier real 
-py:oi êi'ty—Iiohcrison.Y.Jloherl;}oji (at p. 122). It was thought

/ unjust that the wife, wdio by her marriago gave up all her pro-- 
perty to her Imsband, should be destitute of the means of con* 
ducting her case against him. But that doctrine of the Com
mon Law is totally different from the JMahorucdan law, accordin^^
to which the wife does not upon marriago lose any of her rights

(1 ) L .  R . ,  2  P .  and D . ,  3 3 3 .  (3) j ) . ,  jo G .  ”

(2) 6 P . D ., 1 ]9 .^  (.1) (1891) p , 331^

K.) 8 Cal., 3 5 7  ; see. 3 0 2 ,  ^
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o f property; so thiit, so far as tlie origin and foundation of the ISDC. 
rule in England are concerned, it has obvious]}- no application to ^
suits for divorce between Mabomedans.

 ̂ Next a s io  the grounds on which the rule in England is now 
based. Although it originated, as I  have said, in the old doc
trine of the Common Law, there is authority for the view that 
it has survived that doctrine which, since the Married W omen’s 
Property Act, 1882, has virtually ceased to exist. In May he 
V . Farran, J., differing from the judgment in
V . Froby, held that whatever may have been the origin of tho 
rule, it was now a rule of public policy, the reason for its 
continuance being that it is not just that a wife should be- 
without the means of putting her case fairly before the Court,
He further observed that the passing of the Act of 1S82 had not 
produced any alteration of rule 158 of the rules and regulations, 
of the l^ivorce Court, which still continued to govern the practice 
o f the Coui t in England— v. Alleû ^K Without disputing the 
correctness of this view, I observe that it does not appear, from 
the report of the case just mentioned, whether the parties were 
married before or after tho A ct of 1882, and that in 0(way v.

Cotton, L. J., with the concurrence o f his colleagues said 
that if a case came before the Court where a married woman had 
been married after tho A ct of 1882, it would bo a very serious 
question for consideration how far they ought to follow the old 
rule, or what decision they ought to give. Such a case does not 
appear to have since arisen. I  will assume, however, that tho 
rule would even in cases of marriage since the Act of 1882 be 
maintained in England as a rule of public polic}\ The Advocate 
General for the appellant contends that this principle of pub
lic policy is equally applicable to matrimonial causes in India 
between Mahomedans, in which the wife is without sulRcienfj 
propertj^ of her own. There is no precedent for the intro
duction of Such a principle into cases between Mnhomedans. It 
appears to me that if we were now, for reasons of supposed 
public policy, to «pply that rule to Mahomedans, we should

m
0) I. L. R., 19 Bom., f;93. (2) (i804) V. 134,

(3. 13 r* D., 141; see pp. 15E5, lo6,

• •
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•g:

18̂ G virtually be legislating, and legislating on c'xtrcmoly doubtful
--------,rrouuas. It :s by no :r.cans ol'vions to my nnn.l t h a t w o r * L

be rio-ht or in accorJancc with public policy, to impose this ob- 
lio>ati”on’ on Mahomedan husbands. The decision v.
Maj/hew is fully consistent with this view. Î’hat case differ^ 
essentially from the present in being a suit for divorce between 
Europeans or Eurasians, governed by the Indian Divorce Act, 
IV  of I860 ; and in applying rule 15S of the English Divorce 
Court, the Chief Justice expressly actcd under section 7 of 
that Act, which provides that, subject to t]ie provisions of tha 
Act, the Court shall, iu all suits and proceedings thereunder, act 
and’ ^ive relief on pruidples and rules as nearly as may be con- 
formable to those on which the Divorce Court in England for the 
time being acts and gives relief. He did not apply rule 158, 
because as”a matter of discretion and on grounds of public policy 
lio thought that it ought to govern the practice of Indian^Oourts, 
but because by legislative enactment ho was bound to apply 
that rule to cases under the In<lian Divorce Act. The cases ot 
FoicJo V, Fou'lo^^\ Natali v. jXatalP^ and TAomsou v. Thonisoi<^) 
arc distinguishable on the same ground. The present is not a 
case to which the Indian ])ivo]'ce Act applies, and rule 158 
could only be extended to it by what, in juy opinion, would bo 
virtually a picce of legislation on our part.

Por these reasons I  thinh' that no sufficient ground has been 
shown for departing fr<nn the usual practice that a litigant lias 
to provide for his own costs, and that the rule so far as it relatcji 
to the question of costs nuist be disoluvrged.

Kext as regards the question of uUmony, that must, in ray 
opinion, be dealt with exclusively in accordance with the ^hdio- 

__ mcdan law relating to the maintenance of a wile by lier liusbanfl.
According to that law, tlie hnsband’s duty to maintain hi.̂  ̂ wife 
is conditional upon her obedienccj and he is not li(\und to main-. 
tain her if she disobeys him by refusing to live witli liim or 
otherwise—Baillie, p. 4.^8. In this case an interlocutory order 
was made by the Chief Justice, l>y wh;cli. in accordance witli tfm

(IV 1. L . 11., 4 200. (2) I. L. U., 0 Mml., 12.
(3) L L . H . ,  M  C a l . ;c S 0 ,
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Maliomedan law g'overning suits of this clescn'ptioii brought by 389(j. 
the wife, he adjouriTccl the further hearing of the suit for one ifr
fyear in order that the parties might resume cohabitation for that 
period. That order Avas made ^on the 26th July, 1891. I am 
l^atisfied b}'' the affidavits that while the respoudeut did all in 
liis power to carry out that order  ̂ and was anxious that tha 
appellant should live with him, she on the contrary refused to 
do so and only paid occasional visits to bis house, staying for a 
night or so at a time from the 6th March to 23rd June, 1S05, 
returning on each occasion to her mother’ s house. Upon the 
authorities I am clearly of opinion that in such circumstances'd 
]\Iahomedan husband is not bound to give his wife separate 
maintenance and that the appellant iSj therefore, not entitled to 
aliuiony. The result is that the rule must be discharged with 
costs, to be enforced only against the separate property of the 
appellant.

B . T yabji, J. :— I am also of the same opinion and think 
that the rule must be discharged. There is no precedent, so 
far as I am aware, of any Mahomedan lady having obtained 
funds from her husband for her costs of litigation against him 
or security for such costs, and I am not disposed to create 
4xny precedent of that sort. The rule which obtains in tlio 
Divorce Courts in England is founded upon the doctrine of the 
English Connnon Law that all the personal propert}* of a married 
woman becomes vested in her husband, and that the husband 
is even entitled to take the income of the immoveable property 
of his wife. The wife being thus under English law deprived of 
4ill means of providing funds for litigation against her husband, 
it was only equitable that the Courts slioidd compel the husband 
to furnish her with those means when neccssary. But this rule 
was not of universal application even in England. An ex- —^
ceptiohnvas made Avhen the-wife was shown to be possessed of 
separate property of her own which owing to the interposition 
of the Courts of Equity she was allowed to enjoy through* the 
medium of trustees. This being the foundation of th6 rule ,  
obtaining in the English Courts of Divorce, it is at once apptfirent ^  
that it is entirely inapplicable to the case of a Mahomedan lady 
in Indilx. Under the law 5f Islam, a ^Yonlan occupies a very much
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1S96. higher position than an Englishwoman, so far as her rights of
X 7  B ”  pTOpcrty and inheritance arc cooceruea. She is entitled to inherit

and to acquire property exactly in the same way as her hnshand. 
Her legal status or position as regards her property is ni no way 
changed by her marriage ; she lias the same power and doininioit 
over her own property after and during her marriage as boforo 
her marriage. By marriage her husband acquires no interest 
whatever in his wife’ s property. In short, the husband and, 
wife are in the eyes of the ^lussulmdn law perfectly distinct anil 
independent— each being entitled to the protection of the law 
against the otlier— so far as his or lier rights of property aro; 
concerned, as if tlicy were perfect strangers.

This being so what possible ground could there be for compel
ling a ]\Iussulman husband to provide funds or to give security for 
costs of bis wife ? It seems to me that there would be just asi 
much reason for doing this as for compelling a Mussulman wife tc> 
provide funds for the costs of her husband.

As to the question of policy, while I  perfectly admit that tlv<> 
interests of public policy demand, whore the rule of the Englislt 
Counuon Law prevails, that the husband sliould furniKsb security 
for the costs of his wife, 1 am absolutely unable to sec how that 
principle can be extended to a l\rusHalm;ui wife, unless indeed 
^veare to hold that it is in the interests of ibe public to en
courage wives to start’ or to continue litigation against their 
husbands. That woul<l bo the only result of compiilling has. 
bands to provide security for the costs of th(*ir wives in casoJi- 
where tbe wives aro entitled to enjoy tlu'ir property ([nito inde- 
pendently of their husbands. I am of opinion that public policy 
refjuiros us rather to discouragc litigation of this kind than to 
cncourage it and thus to add injury to insult which the unfortu* 
n a t e  husband may have to suffer. Even if tho English rule Avaa 
more binding upon us than it really is, I should bo prepared to 
say, ccffscoite rationc cessat ipsa lex.

As regards alimony also I am of opinion that, having regard 
to the conduct of the plaintifl', she is not entitb'd to tho order 
nskodfor. She has proved lierself to be a disobedient and rehel* 
llous wife. The Court of first instance Las alread}' decided that

 ̂ t h e  INDIAN LAW REPORTS. [Y^OL. X X l^



slie liad no jusfc cause of complaint against her liusband ; and 1396, 
jiuless and until that decision is reversedj ib is impossible to hold a. v. B, 
tliat a Mussalman wife defying her husband, refusing to live 
with hiiTj and bringing scandalous charges against him, can yet 

"claim to be maintained separately at the expense of her husband.
X think the rule must be discharged with costs as against the 
plaintift’’ s property.

Attorneys for the appellant:— Messrs. Ardesir, Ilormusji and 
DimJia.

Attorneys for the respondent;— Messrs. Paipiet Gilbert qnd 
fSaydni.
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APPELLATE CIVIL.

 ̂ B efore C hief Justice J^arran an d  Mr. JusHm  Parsons.

A L I SA'H EB (original PLAiKTrrr), A ite lta jjt , v .  SH A 'B JI a^'Other is95,
(ORIGINAL D e p e n d a n t s ) ,  EEsroNDK.vTis.^ SepUmher 2S3.

I.himdiq)at— ilorPjagc— Original morfyaijor a H indu— Movir^ago to a Mahomedan 
— Hindu mortfftttjor^s interest suhaequeiitli/ ^urohasccl a M a]tom'dan~9uH hy 
Ma,homeda)i imj'chaaer Jor redemption— JiUle o f  ddmdiijmt hou' fa r  applioaMe.

A  Hindu mortgaged his property in 1843 to a Malioaiedan for U.?. 350 with interest
12 per cent, per annum. On uth April, 38PO, the Hin(hi mortgagor's interest 

was sold to the plaintiff, who .was a Mahomedan. In March, lS9i5, the plaintiff sued 
for redexnption, both pirties to the suit being Mahoniedans.

Held, that as long as the mortgagor was a Himlu (/.'!. nntil 1880) the rule of 
d'.vndnpat applied, and that as soon as the interest doubled tho principal, further 
interest stopped. The sum of lls. 300 was, therefore, the full amount of debt for 
which the land eould be charged and liable in tho hands of a Hindu debtor. But on 
the 5th April, 1880, the plaintiff (a Mahomedan) became the. debtor. The rule of 
tlAmdupat then no longer applied ; tho stoi> was removed and interost again began to 
rmi. The deeroo, therefore, ordered the plaintiff to redeem oi\ payment of Rs. 300
(f.c. double the principal Ks. 150) with further interest at Rs. 12 per annum from —^
tht? data of his purchase (uth April, 1880) until payment.

S e c o n u  ftppeal from the decision of 0. E. G . Crawford, Dis
trict Judge of Ratndgii’i, confirming the decree of Rao Saheb
Parashrain B.Joshi, Second Class Subordinate Judge of •

Suit for redemption. The property originally belong-ed to one ^  • '
Bhagvantrdo Bdjirdo Surve, a Hindu, who in 1843 mortgaged

•c’ccond Apreil, Ko. 315 of 189A.
B 1559-2 . ^


