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called upon to consider. I  direct that B, wifh A as an annoxiiro 
to it, be registered if duly presented for registration within 
tliirty,days after this date. The defendant Tullockchand will 
pay the plaintiff^s cost.

Attorneys for plaintiff:— Messrs. Iliralal and Mddhavji.

Attorneys for defendantsM essrs. Biclcnell, Mervdnji ami 
Motildl.
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G okxtlbhot
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T E ST xiM E N T A R Y  JURISDICTION-.

U cfore S ir Charles F arran , K night, C h ief Justice, and 3 Ir . Justice. StracJiey,

DAYA'BIIA'I TA'PIDA'S ( o r i o i ^ t a l  A p p l i c a i t t ) ,  A p p e l l a n t ,  v . DA’MO- 
DARDA'S TA'PIDA'S ( o r i g i n a l  O p p o n e n ’ t ) ,  l i K s ^ 0 N D E ^ ■ T ,*

 ̂ JProlaie— Costs o f  ohtalnlwi ‘p ro h n tt— F m u l U alhu

Tlie appellant clboil the respoiuleut, wlio was tlio excciitor of or.a Tulsid-ip Yiirnj- 
drls, to bring in and prove his testator’s will. The J)i\ision Court (Starling, J,) 
ordered the respondent to lodge the will in Court and to take out ijrobatc, hut 
tlirectod that the appellant should pay lialE the costs o£ obtaining jjrobate. On 
appeal,

Held  (varying tho order o£ Starling, J,, as to costrf) that the fund primarily linbJa 
to the costs of prob'ato was the residuary estate j and part of tho rosiduary estate 
■being as yet undistributed, it should in the first instance be applied to this purpose, 
and after that the appellant and respondent should contribute in equal shares.

A ppeal from the order of Starling, J. • .
In  this case the appellant (applicant) had cited the respond­

ent who was the executor of one Tulsidas Yarajdds, deceased, to 
bring in and prove his testator’s will.

The case was heard before Starling, , who directed the 
fespondent Damodar to lodge the said will in Court and to talcs 
cut probate. In giving judgment his Lordship said :

“  DayAbliili having (iuarrellcd with Diluiodar wants to inalcc Diniodar pay out of 
luS own pbcl:et all tho costs of obtaining probate, and llieu to have the gratification 
of bringing tho estate into Court. I do not think he should have this double gnitifica- 
tion, as I am doubtful whcjher there is any necessity for probate except for the pur­
pose of enabling ono brother to conipel the other to render an account of tho estate anS 
liis application thereof to tho Court, If he wants probate taken out, he must pay 
one-lialf the costs, includingj)robate duty.

*  A p p e a l ,  N o .  9 0 1 .

. •  (V I.L .R .,2015om .,227. *
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• 1SS6. '■ T h e  ovd ev  I  s h a ll ,  t l i c r e f o r c ,  m i k e  is  t h a t  o n  D a y d b liA i  p a v i i i "  t o  D a m o d a r  o r  h i s  

a t t o r n e y s  lu i l f  th e  e s t im a te d  c o s ts  o f  a p ;) ly i i ig  f o r  a n d  oh fca iiu u g  in -o b a te  ( iu c h id in y ; 

p r o b a t o  d n ty ) ,  s u d i  e s t im a te  t o  h o  s .itt led , i f  u c c o s sa v y , b y  th o  T a .v u ig  M i s t e r ,  b u t  

w it h o u t  i ir e i iu lic e  t o  D a y d b h u i ’ s r i g h t  t o  h a v e  t h o  s a m e  d c -b ite d  agaiusfc t h e  e s t a t e ,  

D i m o d a r  d o ,  as so o n  as  p r a c t ic a b le  th e r e a f t e r ,  a p p ly  f o r  a n d  t a k e  o u t  p r o b a t e  o f  t l i e  

w i l l  o f  T u ls lA fis  V i i r a j la 's ,  d e c e a s e d . E a c h  p a r t y  t o  b e a r  h is  o w ii c o s t s  o f  t h is  c i t a t io n  

a n d  o r d e r .”

The applicant DayabliAi appealed on the following groiiiitia
(inter alia) ;—

(1 )  T h a t  t h e l c a r n - 'd  JudL'C w a s  w r o n g - i n  n o t  o rd e r ln ;|  th e  r e s p o n d e n t  t o  t a k e  o u t  

pvobatG  w ith o u t  m a M iig  n n y  c o n d it io n  th a t  th e  a i ip e lh in t  s h o u ld  i>ay t o  th o  r e s p o n d e n t  

o n e -h a l f  o f  th o  e s l im a t e d  co.-^ts o f  i ip p ’.y in ; ' f o r  a n d  o b t a in in g  p r o I )a te , in c lu d in g  p r o -  

h .ito  d u ty .

(2 ) T h a t  th e  le a r n e d  J u d g e  ought^  in  a n y  e v e n t ,  n o t  t o  h a v e  n n id i 't h i ' a j ip e l la n t  p a y  

^ n y th iu g  m o r e  th a n  h a l f  t l ie  c o i t s  th a t  r e m a in e d  t o  b o  p r o v id e d  f o r  a f t e r  t a k it ig  in t a  

Account th e  n io n o y a  f o r m i n g  p o r t io n  o f  t h e  r e s id u e  o f  th e  s iiid  e s ta te  o f  T u ls id iifs  

V a r a jd d s  in  th e  h a n d s  o f  th e  r e s p o n d e n t ,  o f  w h ic h  estates it  w a s  a d n i it t e d  t h a t  o n o . l a k l i  

o f  r u p e e s  a n d  th e  a c c ’.n n u la t io n s  a n d  a ecr^ tid u s o f  th o  in c o m e  a n d  p r o f i t s  o f  th e  Sivitl

^ c n e l i lk h  o f  ru p e e s  f o r  se v e ra l y e a r s  r e m a in e d  iu  th e  n  .s p o n d e n t ’ s h a n d s .

(S) T lia t th e  c o s ts  o f  ta lc in g  o u t  p r o b a t e  s h o u ld  b o  o r d e r e d  t o  b e  b o r n e  b y  t lu j 

r e s p o n d e n t  as e x e c u to r  o u t  o f  t h e  m o n e y s  in  h is  h a n d s  o f  t in ; sa i d  e s t a t e ,  a n d  i f  t h o  

Baid e s ta te  s h o u ld  p r o v e  in a n fU cie n t , t h a t  th e n  o n ly  s h o u ld  t h e  a p p e l la n t  b o  r i t p i i r e d  t a  

c o n t r ib u t e  to  th e  cos ts  in  a  p r o p e r  p r o c e u l in g  f o r  t h e  p u r p o s e .

Maepherso/i appeared for tho uppellaub,
Scott for the respondent.
F akran, C.J.:—Ncdthcr of tho parties has appoaloil IVoni the 

lirst part of tho onlor made by the Division Court. So wo liavo 
not to consider that matter. Tiie only })oint, hefurc uŝ  is as to 
the sourco from wliich tlie costs of obtaining probate arc to bti 
provided.

The fund primarily liable is ordinarily the residuary Ciitate. 
Part of the residuary estate in this ease, vi:., tho interest ou a 
Mkh of rupees, appears to be as yet undivided between Iho 
brothers. This siun, wo think, should in the first instaMce bo 
ai^plied to the costs and expenses of obtaining probate. A fter 
that each brother must contribute in equal shares. The order o f 
the Division Court will be varied accordingly.

The following order was made :-r-
This Appellate Court doth vary the said order dated tho f.nirtoeutli day of .S«p- 

tcmber, 1895, and iu lieu thereof doth order that the sail rcspoudeut do fo^tUwith gcfc
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s a ’u l w ill  t r a n s in i t te c l  f r o m  t h e  o f f ic e  o f  t h e  T e s t a m e n t a r y  R e g i s t r a r  o f  t l i ls  

.H o n o u r a b le  C o u r t ,  Avliere i t  h a s  h c c u  lo d g e d  p u r s u a n t  t o  t h e  s a id  o r d e r ,  t o  t h e  o f f i c c  o f  

t h e  C h i e f  T r a n s la t o r  f o r  t r a n s la t io n ,  a n d  t h a t  h e  d o  a p p ly  f o r  p r o b a t e  t h e r e o f  w it h in

* t\vo d a y s  a f t e r  o b t a in in g  t h e  t r a n s la t io n  o f  th e  s a id  w i l l  f r o m  th e  T r a n s la t o r ’ s o l l ic e .  

A n d  th is  A p p e l la t e  C o u r t  d o t h  fu r t h e r  o r d e r  t h a t  t h e  r e s id u e  u n d is t r ib u t e d  in  th e  

h a n d s  o f  th e  sa id  r e s p o n d e n t  as e x e c u t o r  o f  th e  sa id  w i l l  (th e  a c c u m u la t io n s  o f  in te re s t  

o n  t h e  su m  o f  r a p s e s  on e  l i lk h  s e t  a p a r t  t o  m e e t  th e  b cc [u cs t  m e n t io n e d  in  c h u is c  s ix te e n  

o f  th e  sa id  w il l  a p p e a r in g  f o r  th e  p u r p o s e s  o f  th is  o r d e r  t o  b e  th e  o n ly 'u n d is t r ib u t e d  

T c s id u e )  b e , w ith o u t  p r e ju d i c e  t o  t h e  r ig h t s  o f  a n y  s o n  w h o  m a y  b e  h e r e a f t e r  a d o p te d  

n n d o r  th e  s a id  c la u s e  16 o f  th e  sa id  w il l ,  a p p l ie d  in  t h e  f ir s t  in s t a n c e  in  a n d  to w a r d s  

p a y m e n t  o f  th e  c o s t s  a n d  e x p e n s e s  o f  a p p ly in g  f o r  a n d  o b t a in in g  th e  p r o b a t e  ol! th e  

s a id  w il l  in c lu d in g  t h e  p r o b a t e  d u ty ,  a n d  th a t  in  th e  e v e n t  o f  s u c h  u n d is t r ib u t e d  re su lu o  

b e in g  in s u n ic ie n t  th e  a p p e l la n t  a n d  r e s p o n d e n t  d o  p a y  s u c h  d e f ic ie n c y  in  e q u a l sh a res  

« . f t e r  th e  p r o b a t e  d u t y  is a s c e r ta in e d  a n d  a t  th e  t im e  it; is  p a y t ib le  b y  t h e  r e s p o n d e n t .

Attorneys for the appellant-.— Messrs. Chitiiis, Motlldl and 
JIdlvi.

Attorneys for the respondent:— Messrs. Tluihiinlds, Dharamsi 
-and Cam a.

DAYAlSIlit
V.

DiiroBATiiJia;
TapidXs,

M A T R IM O N IA L  COURT.

B efore  M r. Justlcc S trachey and M r . Justice. TijalJi.

A. (THE '5\'iPE), P l a i n t i f f ,  v . B . (th e  H u sb an d ), D e fe n d a n t .*  189(>.

Jlualand and w ife—Divorce— Suitfiir nxdlHij o f  mavria(ie— Suit hy ivife a<jainst Julji 
liiisland— Cosls o f  w ife—A lim ony—Maintenance— Suit hetween Mahomedan&^
Ilahomeclan laii\

•The English law which malces the husband in divorce proceedings liable irrimd 
fa c ie  to the wife’s costs, except when she is possessed of sufljciont separate property, 
does not apply to divorce proceedings between Malicniedatis.

■ A  wife sued her husband for dissolution of marriage (both parties being Mahomed- 
:ans).on the ground of his imiiotency and malformation. An iuterlocutoj*y order 
•was made by the Court adjournuig the further hearing of the suit for one year, in 
■order that tffe parties might resume cohabitation for that period. The hushaud desired 
to carry out the order of the Conrt av.d was anxious that his wife should live with him j . 
tslie, however, refused to do b o  and only paid occasional visits to his house, The suit 
Avas subsequently dismissed with costs. Tlie W'ife appealed and subsequently applied *"
^or alimony xintil the disposal of Iho appeal. * -

I h ld ,  that having regard to the conduct of the wife she was not entitled to alimony.
J3y Mahomedan law a husband’s duty to maintain his wife is conditional upon her

• •
* * 'fruit No. SS of 3893, Appeal No. 895.
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