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called upon to consider. | direct that B, wifh A as an annoxiiro
to it, be registered if duly presented for registration within
tliirty,days after this date. The defendant Tullockchand will
pay the plaintiff?s cost.

Attorneys for plaintiff:— Messrs. lliralal and Mddhaviji.

Attorneys for defendantsMessrs. Biclcnell, Mervdnji ami
Motildl.

TESTXIMENTARY JURISDICTION-.

Ucfore Sir Charles Farran, Knight, Chief Justice, and 3Ir. Justice. StracJiey,

DAYA'BIIA'l TA'PIDA'S (oriointal Applicaitt), Appellant, v. DA'MO-
DARDA'S TA'PIDA'S (original Opponen’'t), IiKs"ONDE"mT,*

n JProlaie— Costs of ohtalnlwi prohntt—Fmul Ualhu

Tlie appellant clboil the respoiuleut, wlio was tlio excciitor of or.a Tulsid-ip Yiirnj-
drls, to bring in and prove his testator’'s will. The J)i\ision Court (Starling, J,)
ordered the respondent to lodge the will in Court and to take out ijrobatc, hut
tlirectod that the appellant should pay lialE the costs of obtaining jjrobate. On
appeal,

Held (varying tho order of Starling, J,, as to costrf) that the fund primarily linbJa
to the costs of prob'ato was the residuary estatej and part of tho rosiduary estate
mbeing as yet undistributed, it should in the first instance be applied to this purpose,
and after that the appellant and respondent should contribute in equal shares.

A ppeal from the order of Starling, J. -

In this case the appellant (applicant) had cited the respond-
ent who was the executor of one Tulsidas Yarajdds, deceased, to
bring in and prove his testator’s will.

The case was heard before Starling, , who directed the
fespondent Damodar to lodge the said will in Court and to talcs
cut probate. In giving judgment his Lordship said :

“ DayAbliili having (iuarrellcd with Diluiodar wants to inalcc Diniodar pay out of
luS own pbcl:iet all tho costs of obtaining probate, and llieu to have the gratification
of bringing tho estate into Court. | do not think he should have this double gnitifica-
tion, as | am doubtful whcjher there is any necessity for probate except for the pur-
pose of enabling ono brother to conipel the other to render an account of tho estate anS
liis application thereof to tho Court, If he wants probate taken out, he must pay
one-lialf the costs, includingj)robate duty.

* Appeal, No. 901.
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'm The ovdev | shall, tlicreforc, mike is that on DaydbliAi paviii® to Damodar or his
attorneys luilf the estimated costs of ap;)lyiiig for and ohfcaiiuug in-obate (iuchidiny;
probato dnty), sudi estimate to ho s.ittled, if uccossavy, by tho Ta.vuig Mister, but
without iireiiulice to Daydbhui’'s right to have tho same dc-bited agaiusfc the estate,
Dimodar do, as soon as practicable thereafter, apply for and take out probate of tlie
will of TulslAfis Viirajla's, deceased. Each party to bear his owii costs of this citation

and order.”

The applicant DayabliAi appealed on the following groiiiitia
(inter alia) ;—
(1) That thelcarn-'d JudL'C was wrong-in not orderln;] the respondent to take out

pvobatG without maMiig nny condition that the aiipelhint should i>ay to tho respondent

one-half of tho eslimated co-~tsof iipp.yin;' for and obtaining prol)ate, including pro-

h.ito duty.

(2) That the learned Judge ought™ in any event, not to have nnidi'thi' ajipellant pay
~nythiug more than half tlie coits that remained to bo provided for after takitig inta
Account the nionoya forming portion of the residue of the siiid estate of Tulsidiifs
Varajdds in the hands of the respondent, of which estates it was adniitted that ono.lakli
of rupees and the acc.nnulations and aecr~tidus of tho income and profits of the Sivitl

cnelilkh of rupees for several years remained iu the n .spondent’s hands.

(S) Tliat the costs of talcing out probate should bo ordered to be borne by tluj
respondent as executor out of the moneys in his hands of tin; said estate, and if tho
Baid estate should prove inanfUcient, that then only should the appellant bo ritpiired ta

contribute to the costs in a proper proceuling for the purpose.

Maepherso/i appeared for tho uppellaub,

Scott for the respondent.

Fakran, C.J..—Ncdthcr of tho parties has appoaloil 1Voni the
lirst part of tho onlor made by the Division Court. So wo liavo
not to consider that matter. Tiie only })oint, hefurc us™ is as to

the sourco from wiliich tlie costs of obtaining probate arc to bti
provided.

The fund primarily liable is ordinarily the residuary Ciitate.
Part of the residuary estate in this ease, vi:., tho interest ou a
Mkh of rupees, appears to be as yet undivided between Iho
brothers. This siun, wo think, should in the first instaMce bo
aiplied to the costs and expenses of obtaining probate. After
that each brother must contribute in equal shares. The order of
the Division Court will be varied accordingly.

The following order was made :-r-

This Appellate Court doth vary the said order dated tho f.nirtoeutli day of .S«p-
tcmber, 1895, and iu lieu thereof doth order that the sail rcspoudeut do fotUwith gcfc



TOL. XXI. BOMBAY SERIES.

saul will transinittecl from the office of the Testamentary Registrar of tlils
.Honourable Court, Avliere it has hccu lodged pursuantto the said order, to the officc of
the Chief Translator for translation, and that he do apply for probate thereof within
*t\vo days after obtaining the translation of the said will from the Translator’'s ollice.
And this Appellate Court doth further order that the residue undistributed in the
hands of the said respondent as executor of the said will (the accumulations of interest
on the sum of rapses one lilkh set apart to meet the bcc[ucst mentioned in chuisc sixteen
of the said will appearing for the purposes of this order to be the only'undistributed
Tcsidue) be, without prejudice to the rights of any son who may be hereafter adopted
nndor the said clause 16 of the said will, applied in the first instance in and towards
payment of the costs and expenses of applying for and obtaining the probate ol! the
said will including the probate duty, and that in the event of such undistributed resuluo
being insunicient the appellant and respondent do pay such deficiency in equal shares

«.fter the probate duty is ascertained and at the time it; is paytible by the respondent.

Attorneys for the appellant-.—Messrs. Chitiiis, Motlldl and
Jlidlvi.

Attorneys for the respondent.—Messrs. Tluihiinlds, Dharamsi
-and Cama.

MATRIMONIAL COURT.

Before Mr. Justlcc Strachey and Mr. Justice. TijalJi.

A. (THE S\IPE), Plaintiff, v. B. (the Husband), Defendant.*

Jlualand and wife—Divorce—Suitfiir nxdlHij of mavria(ie—Suit hy ivife a<jainst

liiisland— Cosls o f wife—Alimony—Maintenance— Suit hetween Mahomedan&”
Ilahomeclan laii\

«The English law which malces the husband in divorce proceedings liable irrimd

facie to the wife’s costs, except when she is possessed of sufljciont separate property,
does not apply to divorce proceedings between Malicniedatis.

m A wife sued her husband for dissolution of marriage (both parties being Mahomed-
:ans).on the ground of his imiiotency and malformation. An iuterlocutoj*y order
*was made by the Court adjournuig the further hearing of the suit for one year, in
morder that tffe parties might resume cohabitation for that period. The hushaud desired
to carry out the order of the Conrt av.d was anxious that his wife should live with him j
tslie, however, refused to do no and only paid occasional visits to his house, The suit
Avas subsequently dismissed with costs. Tlie Wife appealed and subsequently applied
~or alimony xintil the disposal of 1ho appeal.

Ihld, that having regard tothe conduct of the wife she was not entitled to alimony.

J3y Mahomedan law a husband’s duty to maintain his wife is conditional upon her

*

* fruit No. SS of 3893, Appeal No. 895.
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